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IE Eule tannot "but apologize for 
"the many inaccuracies with which he 


— 3710 7 


is obli iged to ſubmit the following ſheets 
to the public eye: ; Inaccuracies not owing 


to negli gence or inattention, but ariſin, 1g, 


on the one hand, from want of f ight, as 


—— 


moſt of the proceedings were had i in the 
evening 3 and, on the other,. from many 
of the quotations being long, : ad in Latin, 

a language with which che ſhort-hand 
writers are not ſufficiently familiar accu- 
rately to detail. The Editor had flattered 
himſelf that ſome of the inaccuracies would 
have been corrected : In this he is unex- 


pectedly diſappointed, No miſconſtruc- 


tions or r miſrepreſentations, he hopes, will 
EO appear. 
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(ir) 
appear. The ſpeeches are ſtated as correQly 


\ 


as poſſible, and he laments that he is fo 


little able to do juſtice ta the abilities and 
eloquence of the counſel concerned. That 
the proceedings ſhould be publiſhed, ſeemed 
a duty he owed to the public i in general, 


but more eſpecially to the F ounder' 12 kin. 


_ ered, and the Univerſities. This, he 
hopes, will be ſome excuſe for bringing 
them forward with ſo many imperfec- 
tions. It need hardly be mentioned. that 
- the Viſitor's 8 determination is deciſive ont iy 

| in this particular caſe, a and not binding 


upon his ſucceſſors. 2 


E i . 


- # 4. + *% 


1 # 


. N Y 
[ 2 
P R E F 4 0 E. 
* 3 7 
wh! 1 74811 OJ 115 513 f * 


*H E Use pages Pee, to 


6 the public as faithfub à report, as 


_ be collected; of the arguments 


which were adduced, for and againſt the 


a claim of. Founder '; kindred, in tlie recent | 
caſe of Mr. JohN W. HALLEY My 
and which, therefore, may abe f 


to have had an influente in the late deci- 
ſionſ: a deciſion which has given riſe to 
much converſation; and not!:a little ani- 
madverſion. Numbers of well informed 
gentlemen,” frbm the ſame premiſes, drew 


2 different conchifion, gr tas a 
very CIO iſſue.) _ b or en ntl 


33 , er Sb yn, 
20 371 oh 71 4448 


- They took infor granted, thatthe Viſitor 


of- the College has not the power of de- 


feating the intentions of the Founder, or 


of. altering the terms which, in the Cha- 
ter of Foundation, are ſo; pointedly pre- 


ſcribed for the diſtribution. of iis; bounty, 


and ſuppoſed it to be an act of * 


2 2 as 


1 

. 
2 WET 
27 4& » 1 

Ry _ 


eee — 9 8 


2 RR 
= 


& 8 
- * Y 
- 
_ - — - 
* * 7 
2 
* aL 
+ 4 
„ ; 
© wy 
% k SY 4 
* % 
$ a 
. : 7 * w ; 
: 5 * ein : 
* " MN A 
* 
Ol 1 by i 4 
- CEE Ee — — — - _ — — — — 
—— - — — — _ 233 — — — — : . Jus - = 
. 


— — — 


* 
1. 
* 
47 
2 
x 4 
* 
| 4 
— 
1 
$ 
$1 + 
i F 
+ HI 
tf. 2 
"oF 
11. 
4 
4 "+ Ii 
| \ 
+4 fo 
J 1 
' L- 
1 1 f 
* 
14 
7 +... 
a8 
FU 
« * 
1 9 
1 
, * 
. 
' 
| a 
* 1 


; Fen by aan. A” Ec 


EF 


S 


— 


. SE: rg et 


2 


r 


/ ͤĩõĩõĩ6 ͤ y ] . er 


* 
2 


FN TSS vo" 
_— F OTE = 
. „ i 2 od 2 


2 


r 
NET. 
r 


GODS 


* 1 . 
rr 


EEE 


22 


* 

as welas cuelty, to take the children's 
bread, and give it to ſtrangers. They 
were gf opinion that the partiality ſewn 
40 Vndred is truly laudable, and apreetdle 
tothe dictates of nature herſelf: nd 


afince. che venerable Founder has fixed 20 
linuitatiau of. number or degrees of conſanguinity, 


they, therefore, concluded, that a right 
i limitation cauld n αννre exiſt; but 
that encty individual, uiholis, in other re- 
Jpeds, qualipnd, and canmmakeiout his: pedi- 
-gree in à fatisfactony manner, has 4 clear 
and ind ftafable title to that proviſion, 
Which bas io fpecifically:been” made fo 
hin. Every man, therare convinced, 
has a right to diſpoſe of Hit own (property 
as he Pleaſes, conſiſtent with the laws of 
his countty;:and-to:eftabliſh- buch rie- 
tions in theodiſftribution of it as are moſt 
agreeable 10 hit 0tun feelingsi; and though 
ſome might . with, that the Founder had 
aQed differently; yet that-with- muſt be 


in vairi; becauſe, in ſuch caſes, . fat pro 


ration? olamas. "The Viſitor's authority, 


they 


vi) 


ey conceive, is circbmſcribed by the 
expteſs directions of the Charter. The 
Charter is to him a law, of which he is 
the conſervator, and bound to ſuperintend 
its due execution. it i 18 admitted, that, dle 


dubiis or de "ambiguis, he is the interpreter : 


and judge; but where the conſtruction is 
ſo obvious, both from the latter anti 2 N 
of the inſtrument, that he . who runs 
may read 5 50 to deviate from ſuch conftiuc- 
tion, they may conceive” to' be a mianifelt 
violatiom and perverſion of the inſtitution. 


Nay; * "ſhould any preceding decifion ſcern 


to counitenance'fuch deviation, they would 


look upoti that as of no "weight, betauſe 


precedent cannot alter che nature of ri ight 
and wrong; nor fliould a precedent 'be 
pleaded; without great caution. As to tlie 
argument'drawn from the diſtance at which 
the preſent claimants ſtand from the Foun- 


der in point of conſanguinity, it is con- 


ceived to have very little force; becauſe | 


conſanguinity can, by no length of time, 
be "RI n if it could, the 
claim 
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(vii) 
| ins: to an eſtate. might be. defeated, 
where the eſtate. had deſcended through a 
Jong line of anceſtors -. Of no mor 
avail is that argument which is drawn 
from the narrommb- of an inſtitution, 
which excludes; all other perſons, provided 
15 ſufficient number of Founder's kindred 
prefer 7heir claims ; 1 becauſe, as the preſent 
kindred, in proceſs. of. time, become multi. 
plied. into more generations, ſo the inſti- 
tution will gradually open. itſelf, and be 
conſtantly wearing away the ground of 
the objection. But what moſt excited 
ſurpriſe, was, that men, who are battening 
on. the Founder's bounty, ſhould lift up 
their ſteel, even againſt bjs own family, and 
baniſh them from thoſe accommodations, 
which, in that ſeat of erudition, had been 
| provided, in ſo particular a, manner, for 


them, But as a ſolemn oath. is taken, to. 


pay a ſpecial reſpec? t to the F vunder”s kindred, 
it is a matter of ſtill greater ſurpriſe, where 


'S Some letters on the ſubjeQ of All- Souls College, may 
be ſeen in the Gentleman's Magazines for 1793, con- 


cluded bb of that year. 
| an 


fo 


( ix ) 


an amulet, of ſufficient potency, can be 


h 2 Py 

ow con cience. ” 

la dach is the reaſoning of men of plain 
5 underſtandings and unbiaſſed minds upon 
= the ſubject; and as their concluſion differs 


ti. 

i- 

10 ſheets, therefore, will put them in poſſeſ- 
d fon of the arguments which have been 
s 

Ip 

d 


urged on both fides of the queſtion. 


What effects they may have in changing 
their opinions, or confirming their preſent 


ſentiments, is a problem, perhaps, of no 


5 difficult ſolution. The kindred of the 


4 Founder, there is reaſon to ſuppoſe, will be 
. ſtill more ſtrongly induced to claim their 
I chartered rights, in full confidence that truth 
and juſtice may not plead in vain: And 


that thoſe rights may be reſtored, is the 
ardent wiſh of 


THE EDITOR, 


found, to ſooth and counteract a a revolting. | 


ſo much from the determination on this 
appeal, they are conſequently defirous of 
ſeeing by what train of argument ſuch de- 
termination was made: The following 


: anne Leh, 
7 PF; i} 4% r * 
SS 


"= 


* 
i # 
* 
ö . * 
1 
ty 
, 
* 
HA. 
ke 1 
4 
Fo 
N 
4 15 
* 
- * 
4 * 
* 
: & 
* 1 
$- 
11 * 
14 
1 
1 
4 
* = 
= 
2 
Ty 
. OS. 
£ *%: 
z 7 
$4 
7 
r 
* 
4 - 2.5 
Ki; 
» 
* - b 
y 24 
5 \ a 
12 
v9 
40. 
61 


TIE 1 
— "EIN Dogs; * 
r 


— 


TED 


CES : x 
5 1 4 4 
YN ICY LE 


= A * 
1 . 
> 4 . 
* 
* 17 % > ts 
k * * . ; 
1 
oy = - * 
* 
the P „ * 
2 h : 
* 
1 I E 
8 * * x * * 
ra 5 Meilen 2 
S 2 3. 143 ER ATA; 4 "S& 26 " 2 
a £ . 
* N 
OS) 1 * - * 
Fl 7 7 1 2 * F * by 1 5 ! * ' * 
1 4 A 2 44 — 4 4 —— — E + =, 3 


Page 5 fy line 55 for Slonjoifhma, read Geena. By 
5, for Sociorum, read Sandtorum, | 
211% . 155 . for! Ularene ie, read Claren ci, N ol 
59. — 4. fog! bendam' & tenendam, rea t 
fenevidum.” | 
24, fot regendum, corrigendum ) . e. gen. 
dos, corrigendos, A. ; 
g 62, = 12, + tenore, c +entniidita. © rae on = 
F 26,” for ꝙcceſſiones, read AQtiodes,” i ||! 
83, = 21, for Dior, read Dioceſeos. 
RR” 24» for qui, read que; fr ceventur . 


64. 18, fot teriete, vead Tenetis ie 
91 20, for, tenore, read. Tenementis, 7 
65. — * fo Statuta}; read Statuti ; yo teneri, Tens: ene. 
i mentis. ee oIrigo 21997 
8 8 for -predidi, read r 5 ; o 
(866, — 5. fot omnimoda, read omnimodos, bs 
Ati! 8 for RO read reantan Iii 
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THE COURT BEING MET, De. LAWRENCE, on T PART 
OF "THE COLLEGE, PROCEEDED TO STATE THE NATURE 
AND EFFECT OF THE APPEAL; 


NAY IT PLEASE YOUR GRACE, | 


I: is my duty, as Advocate for 


the Reſpondents, the Warden, and Fellows of the 


College of All Souls, Oxford, to ſtate and open to 


your Grace the proceedings made, and the pur- 
port, effect, and tendency of the inſtruments and 


documents we rely upon, in this queſtion brought 


before your Grace, according to the language of 
the Appeal, as Viſitor of the College, and Inter- 
preter of the Statutes ; but, according to the more 
enlarged and accurate deſcription, as Co-founder 
of the College, and this duty I ſhall endeavour to 
diſcharge, with as much accuracy as I pofleſs, and 
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at the ſame time with as much vines as is con- 
ſiſtent with the due explanation of the ſubje&.— 
The Statute, upon a clauſe of which, this Appeal 
now before your Grace comes, is of conſiderable 
len ngth, and contains various proviſions of the mode, 
form, time, and place of electing Scholars, and the 
probation of a year required for thoſe elected Scho. 
lars, before they become actual Fellows, and the 
mode of admitting them afterwards to be actual 
or true Fellows of the College, and the Oaths they 
are to take on that occafion;—The whole of this 
| Statute made expreflly and particularly is in con- 
ſequence of a direct clauſe in the Charter of Cor- 
poration, which gives the Election to the College 
foley, and the King and his Heirs for ever, as the 
Founder of the College. Part of this Statute gives 
ſome preference, whatever that preference may be 
to the kindred of the Founder, in the Election, 
and the Warden and Fellows of the College, are 
charged in the prefent Appeal, with a dire& and 
manifeſt deviation from this Statute. This Sta- 
tute has long been the ſubject of much litigation 
in this Callege, and a ſimilar clauſe in a fimilar 
Statute of another Foundation, on which, perhaps 
this very clauſe originated, was alſo the cauſe of 
litigati>n for a long period of time, tho” it was 
happily laid into a profound fleep 200 years ago; 
Es | and 


r 
pe” 1 ſince been diſturbed . it, and is 
confßgned i in all nn to eternal ee 


182 1 WU, — 0 


My . Fe by beſt for the ne lang 


of this ſubject, if I ſtate ſomething. of the hiſtory | 


of this litigation, not only with reſpec̃t to this par- 
ticular College, and this particular cluuſe of the 


Statute reſpecting this College, but of . n 


fociety from whence 1 it was trons: 


About 929 years Fs the F teins of the 
College of all Souls, William of Wyckham, pro- 
jected a plan for the Foundation of a College, 


which has never been imitated but in one inſtance, © 
and that by the King of England. That College 
had particularly for its object, to breed men in 


public huſineſs, or to the laws, which were to 
predominate. The Founder had around him many 


ol his own kinſmen,—T believe Nicholas of Wyck- 
ham was the firſt Warden appointed, and another 


of his kindred was elected in the place of Secretary. 
With permiſfion, I ſhall firſt trace the hiſtory very 


ſuccinctly of the clauſe in the other Foundation, 
from which the laws in this appear to be changed. 


In about 200 years from the Foundation of that 


College, as the benefits of the Inſtitution, were of 


a kind to affix the attention of many perſons ;— 
| E | the 
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had become a fubject of ſome degree of jealouſy 
to the College ; and they began to exclude the 


I Founder's kindredp—it was done upon ſome ob- 


jections to the proof of the pedigree. In the year 
x 579, a Queſtion was brought before Lord Keeper 
Dingley, from the College of Winchefter .it ap+ 


pearet in that inſtance, that there was ſomething . 


like a deficiency in the pedigree, and it was after- 
wards ſettled by the parties, that their offspring 
ſhould not be allowed to enter beyond 14 an- 


other caſe happened, and it was referred to Biſhop 
Cooper, Viſitor of the College of Wincheſter, more | 


direftly- than Viſitor of New College, Oxford. 
Biſhop Cooper looked to the Statutes, and to what 
he concetved to be the intention of the Founder; 


and he looked to the claim of conſanguinity, and 
made an injunction, which we fhall' ſtate has re- 


mained to this day; and by which it was deter- 


mined that there were to be no more than 19. 


10 of one Society, and g of another; and ſtating 


| how they ſhould be elected the latter part has 
continued to this day, (for with reſpe& to the 


whole it cannot be faid, as binding upon the ſociety) 
and the latter part being more favorable, has been 
continved and practiced to this very inſtant.—- 


There appears to have . another Queſtion, I 
take 


the Founder's kindred upon thoſe eſtabliſhments, 
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ke it about the year 1637, referred to the Arch: 


biſhop of Canterbury; it appears a particular 
Caſe, which has no precedent one way or the 


other, but was to a right which a perſon claimed as 
a deſcendant :— After that period of time, no other 


attempt was made, till the period of the ufurp- 
ation, when application was made ;—there was 


then ſome alteration made, and they left 20,—10 


in one Society, and 10 in the other.—T believe 18 
out of the 20 never have been refuſed. 


I believe there is no inſtance, as far at leaſt as 
I know, of any Queſtion raiſed on this ſubject, in 
the College of All Souls, different from thoſe which 
are ſtated, except that which took place in the 


time of Queen Elizabeth, that however ſeems to 
have been about the time, when this 1 njunction 


was made by Biſhop Cooper; and from that time 


I do not apprehend any regard 10 this preference | 
was obſerved in the College, for I find in the 


year 1620, Archbiſhop Abbott, does, by pri- 
vate letter, ſay, he thinks proper to en 
them of * a preference.” 


At a ſubſequient period, I think there is a letter 
ef Archbiſhop Sheldon, not in the character of 


r but as a * letter , to elect only 
thote 
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, thoſe, preferable for learning and niorals.; and he 

lays an Injunction which they muſt feel as binding 
and operating upon them in other reſpects. In 
2681, it is ſaid there was an Appeal in favor of 
the Founder's kindred, and that Appeal ſucceeded; 
but the ſucceſs of that Appeal, was immediately 
followed by an Apreal of another kind, on the 
part of the College, an Appeal not always to be 
commended, -I mean, an Appeal to the public, 
as it 15 ſtiled. In 1689, an Appeal was made by 


a Fellow of All Souls College, which goes upon 


the queſtion of conſanguinity, making uſe of the 
ſame argument, ut the ſame argument was 
gone over afterwards, by a learned gentleman, 1 
mean Mer. Juſtice Blackſtone, and from that time 
the queſtion ceaſed. —Ir is ſaid in a manuſcript of 
Mr. Juſtice Blackſtone, an Appeal was brought by 
a Mr. Wood; and he then conſiders it as a new 
queſtion, hough it appears perſons had been re- 
jected before : he afterwards corrects himſelf, and 
then conſiders it as a queſtion which had been 
dormant up to that period of time.—After that 
various Appeals were interpoſed, and the ſequel of 
them was in general, in favor of the Appellant :— 
the College wiſhed to lay down ſome general rule, 
—none could be obtained ; there was-nothing but 


2 direct deciſion of that particular queſtion, and 
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in that ſtate it roſted till 1776, when there was 


an unanimous Application of the College, as well 


Founder's kindred as others; and of the Members 
then in the College, 24 out of the 41 being related 


to the Founder, — the purport of which was, that 


the Archbiſhop Cornwallis, Viſitor and Interprete 


ol the Statutes, would carry into full effects the 


Intention of the Founder, who they ſay erected 
the College for the public good, and not for * | 
own PR en _ | eta 


Vu! chilled Appeals it may be proper to re- 
mark, that many were brought upon collateral ' 
points, which did not go to the main queſtion in 
any of the inſtances 3 and ſome of them which I 
have ſeen, were merely to this point ;—yet there 
was not proof of the pedigree of the perſon, and not 
that he ought not to have been admitted, if he had 
ſhewn his pedigree others were brought upon 
Queſtions of this kind, and a greater part of them 
with a view that they might attempt ſome limita- 
tion upon the degree of kindred, which ſhould be 
entitled io the advantage ot this Foundation, beſide 


the mere advantage of preference in this inſtance. 


Under this Injunction fo obtained, which was 
an Injunction, made as we conceive, according to 
the regular authority of your Grace's predeceſſor; 

under 


( 4") 


under the authority, not merely as Viſitor of the 


College, upon an Appeal, but under an authority 
as Co-founder, with the advice of the Dean of the 
Arches at that time. This Injunction was made 
upon the precedent already ſet 200 years ago, by 
Biſhop Cooper; it is upon that Injunction, the 
that Injunction they principally rely. I ſhall now 
Mate to your Grace, the effect therefore, of the 
0 Appeal brought in this inſtance, by Mr. Maſter, 

he produces the extract from the Statute, 
giving preference to the kindred of the Founder; 
he then produces part of the Oath of the Fellows, 
to corroborate that argument, he ſtates the differ- 
ent Appeals that have been made, and-upon thoſe 
Appeals, the preference of the kindred's blood has 

been eſtabliſhed :—he ftates himſelf to be of the 
| Kindred, and as having performed all the neceſſary 
Exerciſes ;—and he ſtates there were ten other can- 


5 didates, and that Mr. Edward Dawkins, Mr. Ed- 


Ward Cooper, and Mr, John Henry - Newbolt, 
were declared to be duly elected; — he ftates that 
Mr. Newbolt did not pretend to be of the Found- 
er's kindred, and therefore ſtood only for thepro- 
bation of a year; and he ſtates he is adviſed, and 
ſubmits that the Statutes of the Founder, do, in 
N r e 
| | therein 
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1 
therein "referibed, with roars to the preference | 
to be given to his kindred ; and that the Election 


| of the ſaid John Henry Newbol i in preference to 


him, is a direct . manifeſt deviation there- 
from.” | „ | 
The College in anſwer, aſter hank «your 
Grace for the communication of the Appeal, ad- 
mit the Statutes given by Archbiſhop Chi- 
chele, and they admit that the Extracts from 
the ſaid Statutes are true Extracts; that the 
Right of Fellowſhip and Admiſſion, as F ounder's 
kin, has been confirmed and eſtabliſhed in dif- 
ferent Appeals by your Grace's predeceflors ;. L 
and they admit Mr. MasTER is of the blood 
and lineage of the Founder, according to his 
pedigree. —They admit Mr. Newbolt was not 
of the Founder's kindred; and they then ſay, 
« but we deny we have been guilty of any devi- 
« ation whatever from the laws by which we are 
governed that the Election of Mr. Newbolt as a 
0 Scholar, was an undue Election.“ ( Your Grace 
muſt obſerve the Appellant charges us with. a 
deviation from the Statutes. )—They refer to the 
Injunftion and Ordinances which have been 


from time to time tranſmitted by your Grace's 


predeceſſors, as Co-founders as well as Viſitors 
of the a ſtats, they, in purſuance 
1 of 


"4-46 3: 
«> the authority veſted by the: Charter ef the 
Foundation, granted by' Henry the Sixth; and 
| by the Statutes of the Founder, that the Viſitors 
have not only given ſingle Injunctions, but even 
whole bodies of Ordinances ; all of which are 
inſerted in the Statute books, and thus become a 
| part of the general Law by which they are go- 
verned.— They go on, and ſay, 
| © Theſe 8 « ERIE nature they 
CL may be, whether they are totally new,—whether 
© they are explanatory only of former Laws,— 
& or, whether they equitably extend or limit the 
4. proviſions contained in theſe Laws, have been 
e invariably received by us, as Statutes and Or- 
dinances binding upon our conſciences; and 
& whole Authority and Val idity we have 1 never 
0 < preſumed to call | in queſtion.” 
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_ Whatevel: therefore, might have been the 

bo Law of the College, as tv the preference of the 

, & Founder's kin, we humbly conceive, that by 
ce an InjunRtion made by your Grace's immediate 
. predeceſſor, the Obligation of the old Law is 
cc varied, in order to reſtore. to us that Freedom 
« of Election to which our late gracious Viſitor 
« e we had: ajuſt claim, and which he gave 


0 us 


. 


N 


cus in the ful kad that he e jncon- 
bs formity to the real Intention of our Four : 


And they add a copy of the TrjRon:=Fhigy 


| ſtate the conſcientious uſe they have made of that 


Injunction. They further aſſure your ( Grace that, 
notwithftanding they felt themſelves undernolegal 
neceflity of attending to the claim of any Kinfman 
.of the Founder ; yet, out of the four candidates 
who preſented pedigrees, they elected two; who 
have finc e been admitted actual Fellows of the 
Society, and they think Mr, Newbolt was duly 
qualified 1n learning and morals to be elected; 
and upon this, it is, they reſt their defence agaigſt 

the Appeal made; and they expreſs an affurance 5 


that whatever the merits of that Injunction ere, 


Rill if the Electionwas made under it, if your Grace 
ſhould think it proper to reverſe it, I ſhall be al- 


lowed to repel ſuch Objeftion, as may be made 


to that Injunction, which they receiyed with 
grateful thanks, as reſtoring to them that Freedom 
of Election, to which, as the Viſitor ans 
affirms, they had a juſt claim. 


The Injunction of your Grace 8 predeceflor, is | 
to this effect, . Thar by the Charter of Found 


S ation of the ſaid College ; and by the original 
4 Statutes of the Wo Rs made and publiſhed, by 


 B2z our 


* „ n — ee. = (I AE 3 — ——— — — — _ — = — — 
EF IT og rr ate abt yy pe rv Rr en 
_- — — *— N 5. — — — io” 8 — - = — * — - „ SE 4 w_ 
N 2 |; 
. 
v . — - 


———_— 


3 


+ 
i 
k 
+» 


e 


„% ˙— oe ee EY 


yr our moſt reverend Al Henry Chichele 


r 


— "6 ts © rr 


N EE 3 3 


« of pious and happy memory, the munificent 
Founder of your ſaid College, we, and bur ſuc- 


* ceſſors Archbiſhops of Canterbury for the time 
& being, are conſtituted Co-founders and Viſitors, 
c with full powers to make Ordinances, Statutes, 


cc and Interpretations for the better government 


ec of the Members of the ſame.” He then ſtates 


the difficulties and inconveniences under which 


they laboured, he fays— 


& W we having fully and maturely con- 


4 ſidered of, and adviſed upon the contents of 


46 your ſaid Petition, and the reaſons and au- 


© thorities by yon advanced in ſupport of the 
c ſame, do, by virtue of the powers in us repoſed 
« as Co-founder, Viſitor, and Interpreter of the 
44 Statutes of your ſaid College, pronounce, ad- 


c judge and decree, ordain and declare, i in man. 
ner and form following: | 


« Firſt, we are of opinion that it never was 
ce the intention of the illuſtrious Princes, Kings, 
&« and Queens of this Realm, who granted and 
* confirmed your Charter of Foundation, pro- 


05 te tected you with privileges and immunities, and 


4 endowed you with many ample poſſeſſions, (to 


e which others have been added by perſons wWbo 


ce were ſtrangers to the Founder's blood) nor of 
5 ce the 


4 


« the Parliament, which in the 1 of King i 


Henry the Seventh, confirmed and eſtabliſhes 
« your ſeveral Charters and Eſtates, nor of your 
6 pious and learned Founder himſelf, whoſe 
« genuine and avowed motives for this, his muni- 
« ficent Foundation, were the Glory of God, 

« the Increaſe of Religion and Learning, and 


« the public Benefit of the whole Realm; it was 


« never (we conceive) their intention that your 
te College ſhould be totally filled with perſons of 


« one blood or family, to the utter excluſion of _ - 


« ſuch other learned and deſerving candidates, as 
cannot make proof of their deſcent from your 
« Founder's collateral relations; an event! which 
© unleſs a remedy be timely provided, may pro- 


* bably ſoon take place, as it is the nature of 


* conſanguinity to diffuſe itſelf more widely, and 
« the kindred to become more numerous in 


« proportion to their diſtance from the perſon 


* who is the root of ſuch conſanguinity ; and, 
«* which reaſonable apprehenſion has alſo been 
e nearly exemplified in fact, and daily ap- 
e proaches ſtill more and more to a certainty, 
'* fnce out of your preſent ſociety (conſiſting 


.* with the Warden of forty-one perſons) twenty- 
four appear by their pedigree to be of the _ 
« Founder's blood ; and in the laſt fifteen years, 


5 hows 


. out of bey as" r elected, ai 


te have been admitted as Founder 8 kinſmen;” | 


He then ſtates the lujunction of Biſhop * 
with reſpect to the two Foundations of William 
of Wickham; and he conſiders that, as a prece- 
dent upon which he can ſafely rely: He declares 
and orders that the ſeveral Fellows ſhall not 
e be bound or compelled to give any preference 


ee to ſuch candidates as ſhall, and may claim 


and prove themſelves to be of your Founder's 
< kindred or - blood, ſo long as there ſhall be 
W remaining in your ſaid College, the number of 
* ten Fe lows wh- have been admitted i in conſe- 
-< quence of ſuch claim. But, when, and a 
10 often as the ſaid number of ten ſhall be dimi 
e niſhed by deaths or otherwiſe, ye ſhall, at the 
next ſucceeding Election, proceed to fill up 
e the vacancies (till the ſaid number of ten be 
* compleated) with ſuch perſons, as by authentic 
* proofs produced to, and laid before your Col. 
lege, on or before the laſt day of October pre- 
* ceding the day of Election, ſhall appear to be of 
« the blood and kindred of your Founder, and 
< ſhall be otherwiſe ſtatutably qualified for ſuch 
Election, if ſo many ſhall offer themſelves 
Las candidates at the faid next ſucceeding 
| | cc * 


70 


« ſhall-offer themſe elves upon any future vacancy, \ 


« or vacancies of Fellows in your ſaid College"; | 
« at the ſame time we declare, decree, and: erjoin, 
« that though ye ſhall not be compellable to elect 


« or admit any greater number than ten Founder's 
« kinſ{men, to ſubſiſt and continue at one and 


« the ſame time, as Fellows cf your faid Col- 


lege; yet the being of: conſanguinity to your 
« Founder, (which, in gratitude to his memory 
« is highly meritorious of regard) ſhall never be 
deemed or conſtrued to be any impediment to 


« the, free Election of any deſerving candidates 
« but that ye and your fucreſſors ſhall be at li- 


* berty at all times, to elect and admit a greater 


ec number of Founder s kinſmen than the- ſaid 
© number of ten, if ſuch Founder's kinſmen in 


« your own ſound judgment (guided by your 


% Oaths and Statutes) - ſhall appear to be duly 
% qualified, nothing doubting but that laying 


« afide all prejudice, favor, partiality, and other 
* ſiniſter motives, ye will make a due and con- 


© ſcientious uſe of that Freedom of Election, to 


© which we have thought it juſt to reſtore you in 


* conformity (as we are fully perſuaded) to the 


© real intentions of your Founder, and which we 


* conceive he would himſelf have e for 


* 
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* in u like manner, had he foreſeen the deus cot. 
« ſequences of the generality of his own expreſi- 


VT ons, at the diſtance of more than three . 
4] „ aged | | 


My Lord, this is the purport of the Injunction - 
of your predecefſor, under which the College 
juſtify, and which the Appellant thought it un. 
Ancceſſary to notice, and which he contends to 
* 8 haven no ah elfe or vas. 
|: Theris is in 1 1 a 4 & power 
under the original Charter of Foundation; and 
dere is alſo a ground taken upon the intention of 
| ſthte Founder, the real genuine intention being 
1 | ſimply to do what has been carried into effect.— 
= Ĩgꝗ is admitted by the Appellant in the firſt in- 
ſltance, © That Injunctions and Ordinances have 
| t been at various times given in purſuance of 
BY « fuch authority; and that theſe Injunctions and 
FF Ordinances have become parts of the general 
8 | Law by which the College is governed, ſuch 
+ Injunctions and Ordinances being conformable 
© tothe Statutes of the Founder. But he denies 
t that Injunctions and Ordinances have ever been | 
ce given, or could be given repugnant thereto; i « 
* and or proof hereof, he refers to the whole S: 
« ſeries 


« ſeries of Injunctions and Ordinances inſerted 
c jn the Statute- book, all of which are in in- 
« forcement or explanation of ſome exiſting 


« rule of the Founder. They ſtrengthen ſuch 
e obligations as the Founder left without: ſuffi- 
« cient force, or they particularize ſuch as he 


e left indefinite; and the Viſitor, in the pream- 
« ble of each of them, profeſſes ſuch to be the 


© intention ; but it no where appears, (and the 
« Apellant calls upon the College to make proof 


« of the contrary) that the Viſitors have ever 
« exerciſed or claimed a power of ſetting aſide a 


« clear rule of the Founder, and of ſubſtituting 
« a rule of their Ry * inconkiftent 
« with it.“ | 

My Lad, I know not whether it will be ne- 
ceſſary to contend as to the power, or whether the 
power has been uſed totally and abſolutely re- 


pugnant to the Statutes; we do mean to ſhew 
uhen we come to that part, by documents, that 
powers have been exerciſed, being fairly borne 


up by the Statutes. My Lord, it then ſtates, 
* This is the firſt time in 340 years, that this 
power has been exerciſed; and if To,i it affords 


more than a preſumption, that ſuch a right 


does. not legally exiſt if it does, it muſt exiſt 
C | 6 by 
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(„ by virtue of powers, generally incident to the 
4 office of Viſitor, or of ſuch as have been cre. 
„ ated by the Statute of the Founder, or of ſuch 
ec as have been enacted by the Charter or Licence 
- « of Incorporation. With reſpect to the office of 


Viſitor, he ſays, certainly - he does not obſerye 
< that the College has ſuggeſted, and therefore he 
< 15 not called upon to eſtabliſh what he pre- 
e ſumes will not be controverted, that no ſuch 
e power is generally incident.“ With reſpect 
to the Statutes, he thinks it unneceſſary to 
argue further than by referring to the Statutes 
« themſelves.” —As to the Charter, or, (as 
© they call it) rather the Licence of Incor- 


c poration,” of the College, it ſeems more 


cc eſpecially to be relied upon as the vehicle of 
te theſe powers. — That the ſtyle of ſuch a Li- 
te cence of Incorporation could be oppoſed to 


. * the clear language of the real Founder of an 
eleemoſynary Foundation, (if any diverſity 


te exiſted between them) he does not admit, but 


he humbly conceives that no ſuch diverſity 


% does exiſt between them in the preſent caſe.” 
And then he contends that the Licence contains 


no power that would enlarge the powers of your 


Grace, by the Statutes of Chichele,—They then 
male what is a 9 objection, (and 1s after- 


wards 
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wards mentioned more particularly in the :conclu} : 
fion) to the cloſe of the Injunction.—It is in the 
nature of a judicial deciſion, but certainly com- 
pleatly extra-. judicial; they go to examine the 
Injunction itſelf, —they ſtate what is their firſt 
ground, the real intention of the Founder him- 
ſelf; tley contend the Founder's intention is 
only to be ſeen in the poſitive words of the Sta- 


tute; and they ſtate an argument upon the miſ- 


chief ariſing from not excluding all other perſons; 
and it holds it out as being inconſiſtent with the 
intention of Chichele, and the public advantage. 

The laſt ground is with reſpect to this precedent . 
of Biſhop Cooper, they ſtate that, and therefore 


it cannot afford a. precedent itſelf : After that, 


they go to the concluſion againſt this Injunction, 
iſſunng ex parte, with: reſpect to the rights of 
blood, and the Petitioner proteſts on behalf 


« of himſelf, and the blood and lineage of the 
“Founder; and with all poſſible reſpect tor the 


« venerable prelate, whoſe name it bears, hum- 


« bly begs leave to inſiſt thar it iſſued improvi- 


*« dently, and by ſurprize: and that it is utterly 


in- effective to all purpoſes of legal operation.” 


Ihe main point, ang queſtion ariſing out of 


this reply and this anſwer, as to the nature of 


the powers granted by the ſeveral venerable Arch- 


C 2 biſhops, 
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biſhops, it will be neceſſary to trouble your - 
Grace, with reading at large, the Charter / of 
Foundation, granted by Henry the Sixth, 
which the Petitioner fays he relies on as the 
vital of the cauſe, I ſhall merely ſtate to your 
Grace the purport and effect of that Charter. 
It appears the King, himſelf, was to he con- 
fidered in every legal ſenſe, as ihe Founder of 
che College; and the property that was conveyed 
a for the College had been ſurrendered to the King, 
| that he might be Founder ofthis infrank- almoigie; 
the grant, therefore; in itſelf, comes directly from 
the crown. Your Grate is not Co- founder with 
Archbiſhop Chichele, the Founder, but Arch- 
biſhop Chichele, and all the Archbiſhops in ſuc- 
ceſſion, are Co-founders. in perpetuity with 
the King himſelf; and ſuch was the intention 
with which this was made, and to aſſiſt in found- 
ing the College, there is in this Charter the grant 
of a living in the ſee of Canterbury; it has hap- 
pened that living has gone back again to thoſe 
hands where it originally was; it has not been 
actually with the College, but it was a part of 
the corporation of the College: the whole of 
this corporation fell back as well in other in- 
ſtances and in other caſes, which it will be un- 
neceſſary for me to ſtate to your Lordſhip, to | 
| the 
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the xing / Founder of the College, that proves 


the King and his Heirs have a right, by Foundlets 
ſhip; by Particular clauſes” of this Charter. 1 — 
only ſtare; among others more particularly; that 

there is one clauſe in the Charter, which relates 


to the Election of Scholars at future times; and 


that the King grants it to the Warden and Bir 
Succeffors Gnly, not to the Warden and Felbroc, 


according to certain Orders and Statutes hereafter 


to be made; chat · is to ſay,” by Archbiſhop Chis 
chele and is Succeffors. We ſhall then think it 
neceſſary to read to Four Grace, in confirm 
ation of the Statute, the preface to the Statute 


Kel; and Chichele ſtates it to have been a great 
object to obtain the eſpecial patronage and 


guardianſhip of the King bimſelf, to this new 
ſociety of his; and it is for this purpoſe the King 
would found this out of his lands, which he 
had by purchaſe at that time. There is alſo, 
another part neceflary to be read: I mean to 
ate the general intention of the Founder, and 


the moſt clear poſſible deſcription that he had 


not his own kindred in view only. There is 


another paſſage which I ſhall trouble your Grace 


with, to the Tame effect; it is two ſentences 
only, at the beginning of the Statute, which gives 
the viſitaterial Power to the Archbiſhop of Can- 

terbury 


-- 


_ 
mY 


» 
== — I 

d == 3D — ty 2 2 ——— — — E ——————— CT 
ot * . 2 4 7 — 5-4 * Ca Pe IF" 


— 
— 4 


n 22 


— 
= 


"2 —— 
LAS 3! 
4 


. 
— — nes. eee ———— — 
* _ hay > 


— — —— —— - A. 
4 — er —— —— —— — ——— 
; 


— —— x 
ke SE . 2 . 
WF 


| 
(1 
| 
| 
1 
N 
ö 
; 


— — ares wen toatmngn 3 —— 


— — * 


* — 3 — 
, — —— _ 


— . — . —— , 7 STII ver 
Cx 2 — — 


— of 


. 
— — 


(n 


terbury; he recites the King as firſt, and princi- 
pal Founder; and the Archbiſhop will be Co- 
founder in all perpetuity : — He then goes on to 
ſtate, that as they will be true patrons and pro- 
tectors, he wiſhes them to be Viſitors in ordinary 


and. Interpreters to the Statutes. It is clear Chi- 
chele himſelf was aware there was a ſuperior 
power lodged in his Succeſſors, which power, he 
in ſome degree attempts to limit, — the viſitatorial 


power would be incidental to the title of the Co- 
founder. We ſhall next trouble your Grace with 


a particular preamble, in three or four words 
only, and one or two of the earlieſt Injunctions, 
and particularly the Injunction of Richard the 
IIId. as more particularly ſtrong: The office 
of Viſitor certainly then was not of ſuch a mag- 
nitude, as to demand an extraordinary power ; 


but it is to be obſerved in what words he claims 
a power: he claims a power of making Statutes, 


and he claims this power not from the reaſon the 
ſame claim is made in the preamble to an In- 
junction of Archbiſhop Warham, but inſiſts the 


power is exiſting by the Charter of Foundation. 


We ſhall then beg permiſſion to trouble your 


Grace with ſome particular Statutes and particu- | 


lar Injunctions, not perhaps that every one may 
come out to the point we mean, but the leaſt 
| they 
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they prove, I think muſt be beyond what they 


ſay on the other fide. One of theſe is the Sta- 


tute reciting the cauſes for which Fellows ſhould 
become ſo. It is ſtated that certain poſſeſſions 


There is a ſubſequent Injunction of Archbiſhop 
Wake, in which he ſtates no real eſtate, leſs 


than forty pounds, and a living of ten marks in 


the King's book,—T believe it exiſts in two Col- 


leges to this day ;—and he ſtates how this living 


may be obtained, of ten marks in the King's 
books, Another Statute, we ſhall beg leave to 
read to your Grace, relates to the annual deli- 


very of veſts ; and he directs the ſum of forty- 
fix ſhillings ſhall be divided between three of the 


Fellows ; and that it ſhall be divided according 
to their ranks. — There is, laſtly, an Injunction 
of Archbiſhop | in which he con- 
ſtitutes the clauſe for a certain ſum of money, to 
the Warden, &c. There is another Statute, which 
I believe it will not be neceſſary to produce to 
your Grace at length: It is a Statute which re- 
lates to taking orders, That every perſon, 
Maſter of Arts, ſhall take orders as ſoon as he 


comes to a certain ſtanding. A diſpenſation was 


obtained from Archbiſhop p in 


which 
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which he ſays mention is made of Doctors of 
Medicine ; cherefore, it was in the contemplation | 
of the Founder, to exclude them taking Orders; | 
he is willing to diſpenſe with this, and he thinks 
taking orders. There is an Injunction alſo, of 
Archbiſnſop - | the recital of which, | 
| & ſeems to me, will be ſufficient It is an In- 8 
junction upon the ſubject of the exerciſe, to be 6 
performed by thoſe perſons who are taking their | 
degrees of law, according to the Statutes of the { 
Univerſity. There was a doubt aroſe, whether 7 
they were bound to obey thoſe Satutes, made by 
whomſoever they - might be: he fates the re- 
pugnaney of the College, and ſtates the Statutes a 
of the College, gave way io the Univerſity, that F 
they ſhall not be bound to the exerciſe. | 


There are two other Statutes that I muſt con- 
feſs are infinitely: ſtronger than the Injunction of 
Archbiſhop Cornwallis .—They are Statutes a- 8 
gainſt the firſt purpoſe of the Founder; and they 90 
are Statutes that I think, if they ſtand, the In- 
junction of Archbiſhop Cornwallis muſt ſtand; 
and if they had not ſtood, perhaps that Injunct- 
ion would not have been made, unleſs Injunctions 
of this kind had been conſidered as the Law of 
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the College: Theſe relate to two ſu bjects, the 
increaſe of Commons, and the diviſion of fines. 
It runs through the whole body of the Statutes, 
that after paying the certain expences of the 
College, every thing elſe ſhall be put into a cheſt, 
and there ſhall ' be reſerved for certain public 
uſes mentioned, and not to any other uſe, It is 
very ſtrong in the firſt inſtance, with reſpect to 
the Commons : lt ſtates, when corn is at a cer- 
tain price, the Commons ſhall be ſo-and-ſo:—It 
ſtates, that when there 1s a ſurplus, it ſhall be 
laid in the cheſt for public uſes only. I believe 
there is an Injunction of Archbiſhop . 

and by that Injunction it is ordered, that. 
« Whereas it has been found inſufficient, &c.“ 
and it goes on, and ſtates, whatever it may in- 
creaſe to, after deducting the uſual rent, the 
whole increaſe of the uſual rent, ſhall go to in- 


creaſe the Commons of the Warden and Fellows; 


and this I take to be within the equity of the 
Statute ; it in ys merely, it is a thing found to be 
for the good of the College, it muſt be therefore 
approved of and confirmed: The other part 
relates to the diviſion of fines. You will find in 
the extract of the Statute which I ſhall lay before 
your Grace, that they are directed to .put every 
thing into a cheſt, for certain public uſes ; and 
e 1 they 
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| they ſhall not be entitled to any thing elſe, 
Tour Grace will find, alſo, in an extract of a Sta. 


tute, that there is to be in one of the chambers of 
the College, a cheſt, into which all the ſurpluy. 
money is to be put; and it is directed to remain 
to defend the College, in ſuits at law; and ulti 

mately, to purchaſe any new piece of. land: — 


| Thoſe are the ſole purpoſes, 


My "PERKS: this is a ſubject which has been 


long in diſcuſſion: It will be unneceſſary to trou- 


ble your Grace with reading the whole of the al. 
terations. I do find certain alterations were made, 
and at laſt a general rule and law was made by 
Archbiſhop Cornwallis, as a thing for the benefit 
of the College ; theſe ſhew there is a power in 


the Viſitor and Co-founder ; and theſe Injund- 


ions do, on the face of them, purport to exerciſe 


that power; but theſe inſtances are certainly 
much beyond the plain, literal, and grammatical 


ſenſe ; but they are at leaſt certainly not more 


_ contrary to the intention of the Founder. 


My Loxp, we ſhall come then to a part of the 
Statute itſelf, and the intention of the Founder, 
which, as I conceive, 1s carried into effe& by this 
injunction; It will be neceſſary, perhaps, to read a 


grea 
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great part of the Statute, in order to impreſs your 
Grace with this—here are very long proviſions; 
and this preference is a ſubordinate kind of re- 
oulation in the Founder, that he thought of giv- 
ing a preference to his kindred; but only a pre- 
ference to a few among many : it is a public 
object, and it is providing, in ſome degree, for 
his own family,—I do not think, beyond that 
Statute, it will be neceſſary to read any more,. 
there are many, and the whole of them never 
{peak of the choice of Fellows, without ſhewing 
it is meant publickly. When theſe ſeveral docu- 
ments have been read to you, we ſhall ſubmit to 
your Grace ſome propoſitions as reſulting from - 
the whole of them: We ſhall ſubmit thar in legal 
effect and operation, the King is in truth the 
Founder of this College, and is ſo to be con- 
ſdered. The Founderſhip remains whole in 
Henry the Sixth, after the death of Chichele ; 
and from that time, the ſeveral Kings and Queens 
have been called Founders :—They are in this 
inſtance, Co-founders, created by this fingular 
inſtance; that the powers of Co-founders are li- 
mited by this inſtrument itſelf; and to them is 
delegated, certainly, the whole power of making 
the Rules, Statutes, and Ordinances of thĩs pages | 
Ede and to them equally. The King, and 
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the Succeſſors of Archbiſhop Chichele, are ac. 
knowledged in the Statutes ; and in this capacity 
ſome of them exerciſed, and powers were claimed 
to be exerciſed ; and in that capacity various 
acts have been done. independent of the plenary 
powers ſo given. In order to render the whole 
intent conſiſtent to itſelf, there are two purpoſes : 
— the firſt a public purpoſe, to benefit ſociety at 
large, — and another purpoſe, that of benefiting 
certain individuals, his own kindred. We ſhall 
| ſubmit to your Grace, if it was poſſible, which 
we do not think we ſhall anticipate in any degree, 
but if it was poſſible to ſuppoſe this could be 
over-ruled, this Election having been made under 
an Injunction of an Archbiſhop, under the title 
of Co-founder, Viſitor, and Interpreter of the 
Statutes, who has the full powers of Interpret. 
ation; we ſay this Election ought to ſtand. 
— However, there is another thing I ſhall ſub- 
mit: I think it is neceſſary, to ſtate in a caſe of 
this kind, that the College has acted under the 
authority of a Viſitor, whoſe authority, hitherto, 
has never been diſputed ; and againſt whoſe au- 
thority, I believe there is no inſtance of an appeal 
of this nature: Theſe are the points we have to 
ſubmit, when tkeſe documents have been read; 
and then we ſhall trouble your Grace more at 
length, * | ; 


SIR 


sm WILLIAM SCOTT, 


Have the honor of attending your Grace on 
behalf of Mr. MasrrR, who appeals againſt an 


Election made by the College of All Souls. I 


ſhall trouble your Lordſhip with very few words 
in this ſtage of the buſineſs. Dr. Lawrence 
having ſtated the papers, which will be read al- 


together to your Grace, and which contain 


the ſubſtance of the queſtion at ifſue between us. 
The College of All Souls was founded. by Arch- 
biſhop Chichele, who 1s the real Eleemoſynary 
Founder of that College.—In the Statutes of his 
Foundation, he has given a direct and univerſal 
preference to thoſe of his own blood, and lineage, 
to be paid to them at all future times in that 


College. 


My Lon, this preference, of his, conſequently 


has been maintained by your Grace's predeceſ- 


ſors againſt every attempt {for it certainly has 
been made on the part of the College) on the 


Fundamental Conſtitution. An Election came 


on, from which the preſent appeal is now brought 
before your Grace in the month of December, 
1791, at which this Gentleman was a Candidate. 


It is admitted in the anſwer, he was a perſon 


qual- 
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qualified in point of blood, and of the undoubted * 


family of the Founder. It is admitted, at leaſt it 
is not denied, he was perfectly qualified—No 
objection is ſtated to his competence, ability, or 
morals—he was Candidate in conjunction with 


another Gentleman, who they do admit not to 


be of the blood of the Founder, notwithftanding 
they elected him in preference to the relation. 
From this election we appeal to your Grace; it 
appears from the documents, which will be read, 
that the Election is juſtified upon an injunction, 


which iſſued from your Graces predeceſſor in the 


year 1773, by which he abrogated that direct 
preference given to the kindred of the Founder, 


and did declare, that three parts out of four of 
this Foundation ſhould be repealed in that im- 
portant and fundamental part, that out of forty 


Fellows, whom it was the intention of the Founder 
ſhould be of his own blood, ten only ſhould be 
ſo qualified. —As to the Statutes and Injunctions 
of the Viſitors, I ſhall not, at preſent, trouble your 
Grace with ſtating ; we ſhall contend that this 
Injunction: if it did juſtify this Election, which 
we do- not admit, but deny, 1s utterly without 
any authority, that it iſſued by ſurprize, and is 
incompetent to the purpoſe intended by it. 


Sid... —*— ond. de. ts. es a 


(as). 


TO THE MOST REVEREND FATHER IN GOP, JOFN, W 


DIVINE PROVIDENCE LORD ARCHBISHOP OF CANTER+ 
BURY, PRIMATE OF ALLENGLAND, AND METROPOLITAN, 
VISITOR AND INTERPRETER OF THE STATUTES OF ALV 
SOULS COLLEGE, IN THE UNIVERSITY OF OXFORD, 


The Petition and Appeal of John Whalley Maſter, 
Batchelor of Arts, of Brazen-Noſe College, in the ſaid 
Univerſity of Oxford, moſt humbly complaining unto your 


| Grace, 


SHEWETH, 


Trar in the year 1437, Henry 


Chichele, then Lord Archbiſhop of Canterbury, 


founded All Souls College, aforeſaid, for a War- 
den and forty Fellows and gave a body of Statutes 
forthe perpetual government thereof. 


That in the ſaid Statutes the form and manner 


of proceeding to the Election of a Fellow, upon 


any vacancy, is particularly pointed out and it is 


therein expreſſiy directed that ® in ſuch Ele&- 


| Extract from the Statutes. | 
Inſuper cum ſecundum apoſtolum teneamur bonum facere 
ad omnes, maxime autem ad domeſticos fidei, ſtatuimus, 
ordinamus et volumus, quod in omni electione ſcholarium 
prædictorum futuris temporibus in dictum Collegium fa- 
cienda, principaliter et ante omnes alios, illi qui ſunt vel 
erunt de conſanguinitate noſtra et genere, ſi qui tales ſint, 
pbicunque fuerint oriundi, dum tamem ſint reperti habiles 


et idonei ſecundum conditiones ſuperius et inferius recitatas , 


fine aliquo probationis tempore in veros dicti Collegii ſocios, 
ab initio eligantur et etiam admittantur. | 5 b 
| | O 


(6 3 + 
ions, the candidates of the blood and lineage of 
the Founder, thould principally, and before all 
otheis be preferred, provided they were eligible 
in all other reſpects; and ſo very pointed, is the 
preference directed by the Founder; to be ob. 
ſerved with regard to candidates of his kindred, 
that it is enjoined by the {aid Statutes, that they 
ſhall be admitted actual Fellows, immediately, 
whereas other candidates are to be admitted 
Scholars only ad annum probationis ; and in the | 

Oaths to be taken by the J Warden and Fel. | 
Jows, a Clauſe is inſerted, that they ſhall without | 
any difficulty whatever, admit and procure, and | 
cauſe, to the utmoſt of their power to be admit- [ 
ed, the kindred of the ſaid Founder, elected, or b 
to be elected amongſt the true Fellows of the 


College. 


4 Extras fem the Oath taken by the Warden. 


Item, quod conſanguineos dicti fundatoris noftri in veros 
ſocios ejuſdem Collegu, juxta formam et ordinationes ſtatu- 
torum in hoc caſu editorum electos ſeu eligendos ſine difficul- 
tate quacunque admittam et procurabo, ac admitti facjam 


juxta poſſẽ. 


+ Extra## from the Oath talen by the Fellows, 
Item, quod conſanguineos dicti fundatoris in veros ſocios 
Collegii juxta formam ordinationis et ſtatuti ſuperius editi 
fine difficultate quacunque admittam et procurabo admitt! 


That 


_ juxta poſſe, 
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T bak this peculiar right of Peeters and al- 
ſo ot admiſſion to an e Fellowſhip, as 

Founder's kin, has been confirmed and eſta- 
biiſhed on different Appeals by your Grace's 
predecefſors, as by the Records of the College, 
to which your Petitioner craves leave to e 
will . | | 


That your Petitioner 1s of the blood and enki 
of the ſaid Founder, being a deſcendant of his 
brother William Chichele, as by the pedigree, 
herewith humbly ſubmitted to your Grace, ap- 
pears ; and, which pedigree, your Petitioner is 
prepared to prove, by legal 1 if defired 
by che FLO 


That a vacancy 4 three F edge lately 
happened in the ſaid College; and your Petitioner 
thereupon, having performed all uſual and neceſ- 
fary Exerciſes, exhibited his pedigree, and ſtood 
as a Candidate of the blood and likeage of the . 
Founder. 


That there were ten other Candidates. — 
That the ſaid Election was held on the Third 
day of November, 1791; and, That Mr. Ed- 
ward Dawkins, Mr. Edward Cooper, and Mr. 

E John 
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John Henry Newbolt were declared to be ai 
elected to the ſaid three Fellowſhips, and that 
Mr. John Heary Newbolt did not pretend to be 
Founder's kin, and therefore ſtood only for a 
Scholarſhip, ad annum probationis. 


That as your Petitioner is adviſed, and hum. 
| bly ſubmits the Statutes of the Founder do in no 
caſe authorize a deviation from the regulations 
therein preſcribed, with regard to the preference 
to be given to his kindred ; and that the Election 
of the ſaid Mr. Newbolt, in preference to your 
Petitioner, as aforeſaid, is a direct and . 
deviation therefrom. 


Wherefore, your Petitioner craves leave to 
appeal from the ſaid undue Election, to your 
Grace, as V iſitor and Interpreter of the Statutes 
of the ſaid College; and humbly prays that your 
Grace will, (as ſuch,) take cognizance thereof, 
and reviſe the proceedings thereon; and afford 
your Petitioner ſuch relief in the Premiſes, as to 
your Grace's wiſdom ſhall ſeem meet ; 


And your Petitioner ſoall ever pray, &c. 


Joux WaraLLey, Maſter. 
E 


Co 3 
The ANSIVER of the COLLEGE, | 


TO THE MOST REVEREND FATHER IN GOD, &c, 


MAY TT PLEASE YOUR GRACE, 


W.. Your Grace's s moſt obedient and 
dutiful Sons and Servants, the Warden and Col- - 
lege of the Souls of all faithful people deceaſed, 
of Oxford, beg leave to return you our moſt 
humble thanks, for the indulgent manner in 


| which you have tranſmitted to us, a copy of Mr, 


John Whalley Maſter's appeal, from the late 
Election of Mr. John Henry Newbolt, as a 
Scholar of our College, to which appeal in 
obedience to your Grace's commands, we return 
the following anſwer : | 


We admit, hatin! 438, Henry Chichele then 


Archbiſhop of Canterbury, founded All Souls“ 


College for a Warden and forty Fellows, and 
gave a body of Statutes for the 6000 government 
thereof. 

E 2 


We 


<0 38 ) | 
We admit, that the extracts from the Statutes 
are true extracts; that the right of preference, 
and alſo of admiſſion to an immediate Fellowſhip, 
as Founder's kin has been confirmed and 
eſtabliſhed on different appeals by your predeceſ. 
ſors: and that Mr. Maſter, your petitioner, is of 
the blood and lineage of the Founder, according 
to his pedigree exhibited to the College. | 


We admit, that there were three vacant Fel- 
lowſhips in the College at the time of our late 
Election, that Mr. Maſter performed all the 
_ neceſſary exerciſes and ſtood as a Candidate of 
the blood and lineage of the Founder, that there 
were ten other Candidates at the ſaid Election; 


that Mr. Fdward Dawkins and Mr. Edward 


Cooper (both being of the blood and lineage of 
the Founder) and Mr. John Henry Newbolt 
were declared to be elected, and that Mr. New- 
bolt was not of the Founder's blood, and was 
** elected a Scholar only. 


We have thus, without dee 5 fairly ad- 


mitted all the facts contained in the Appellant's 
petition, but we deny that we have been guilty 


of any deviation whatever, from the laws by 
which we are governed: that the Eection of 


Mr. 


COT | 
Mr. Newbolt, as a Scholar, was an undue Elect- 
jon, and that Mr. Maſter is therefore entitled 
to any relief from your Grace, as Viſitor and In- 
terpreter of the Statutes of the ſaid College. 


Your Grace muſt obſerve, that the Appellant 
charges us with a direct and manifeſt deviation 
from the Statutes of our Founder ; but we beg 
leave to recall to your mind, that we have other 
laws, beſides thoſe of our Founder, which we 
eſteem of equal weight and authority ; and to 
which we have conſtantly, as in duty bound, 
ſubmitted, for more than the three laſt centuries : 
We mean the Injunctions and Ordinances 
which have been from time to time tranſmitted 
to us, by your Grace's predeceſſors, in the See 
of Canterbury, as Co-founders and Viſitors of 
our College. They, in purſuance of the authority 
veſted in them by the Charter of our Foundation, 
granted by Henry theVIth, and by the Statutes of 
our venerable Founder, have not only given us 
ſingle Injunctions, but even whole bodies of Ordi-. 
nances, for the better regulation of our Society ; 
all of which (generally by the expreſs order :nd 
direction of the reſpective Viſitors) are inſerted 
in the Statute-books, and thus become a part of 

Feet the 
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the general Law by which we are governed. 
| Theſe Injunctions, of whatever nature they may 
be, whether they are totally new, whether they 
are explanatory only of our former Laws, or 
whether they equitably extend or limit the pro. 
viſions contained in thoſe laws, have been inva- 
riably received by us, as Statutes and Ordinances 
binding upon our conſciences, and whoſe au- 
thority and validity we have never preſumed to 
call in queſtion. 


Whatever, thereſore, might have been the 
Law of the College, as to the preference of 
Founder's kin, we humbly conceive, that by an 
Injunction made by your Grace's predeceſfor, 
the obligation of the od Law is varied, in order 
to reſtore to us that Freedom of Election, to 
which our late gracious Viſitor thought we had a 
juſt claim; and, which, he gave us in the full 
perſuaſion that he was acting in conformity to 
the real Intentions of the Founder, A copy of 
this Injunction, dated 2 1ſt May, 1777, we have 

' tranſmitted to your Grace for your inſpection.— 
We beg leave to aſſure your Grace, that we 
have in no inſtance exceeded the liberty granted 
to us by that Injunction; and that we have made 
the due and conſcientious uſe of it, recommended 
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by our Viſitor; for the Kindred of the Founder 
have never yet been reduced below the number 
preſcribed by it, but on the contrary, bares in 
general far exceeded it. 


We cats aſſure your Grace, that, notwith- 
ſanding we felt ourſelves, at our late Election, 
under no legal neceſſity of attending to the claim 
of any Kinſman of the Founder. yet, out of the 
four Candidates, who preſented their pedigrees 
to the College, we elected two, who have ſince 
been admitted actual Fellows of our Society; 
and we beg leave to add, that although Mr. 


Newbolt was not of the Founder's blood, yet 


we thought ourſelves fully juſtified by the In- 
junction of our Viſitor, in electing him a Scho- 
lar, as one, whom, in our ſound judgment, 
guided by our oaths and conſciences, we thought 
duly qualified in learning, morals, and every 
other qualification required by our Statutes, to 
become a Member of our Foundation. 


We thus reſt our defence againſt the charge 
preferred by the Appellant upon the Charter of 
our Foundation, and upon the Injunction of your 
Grace's predeceſſor; and we have the fulleſt 
confidence, that your Grace will juſtify, by your 

deci- 


( 42 ) 
decifion, our Election of Mr. Newbolt, as being 
in ſtrict conformity to an exiſting Law, which 
has remained unqueſtioned for thirteen Elections; 
for we cannot preſume that a conſcientious com- 
pliance with an Injunction of our Viſitor, can 
ever be conſtrued into the guilt of a direct and 


manifeſt violation of our Statutes. We humbly, 


therefore, though confidently truſt, that your 
Grace will diſmiſs the Petition of the Appellant, 
and will approve of our conduct, by . 
the en of Mr. Newbolt. 


But as we have ſome reaſon to ſuppoſe that 
the Petitioner (ignorant, perhaps of the Conſti- 
tution of our College, and of the Laws by which 
we are governed) may make object ions to the 
validity of the Injunction of Archbiſhop Corn. 


wallis; we humbly entreat your Grace, that you 


will give us an opporiunity of anſwering ſuch 
objections, if any ſhould happen to be made; 
not that they can, in our apprehenſion affect the 


Election of Mr. Newbolt, but may tend to in- 
validate an Injunction which we received with 


the moſt grateful thanks, as reſtoring us to that 

Freedom of Election, to which, as our Viſitor 

himſelf affirms, we had a juſt claim, in conformity 
to the real intentions of our Founder. 


„ = oa ..-.. a .c cc. 


— 


« 


(43). 


8 


REPLY of the APPELLANT, 
— 
TO THE MOST REVEREND FATHER. IN GOD, 4. 


| .J 
MAY iT PLEASE YOUR GRACE, 


Tux a . 4 8 
JW. ud Batchelor of Arts, of Brazen· noſe 
College, in Oxford, moſt. humbly folicits your 
acceptance of his thanks, for your Grace's indul- 
gent communication of the Anſwer of the Warden 
and Fellows of All Souls' College, to his Appeal 
and Petition. And the ſaid Anſwer having ad- 
mitted all the facts ſtated by your Petitioner, 
but having denied that the. Warden and Fellows 
have made an undue Election thereon. Your 
Petitioner begs leave to offer the n ob- 
ſervationas. 


It is 4 the ſaid Anſwer, © That, in 
* purſuance of the authority veſted in the Viſi- 


tors, by the Charter of Foundation, and by 


* the Statutes of the Founder, the Viſitors have 


(44 ) 

« not only given ſingle Injunctions, but whole 
bodies of Ordinances for the regulation of the 
* Society, all which are inſerted in the Statute- 
e books, and become a part of the general Law 
e by which the College is governed.” Your 
_ Petitioner admits that Injunctions and Ordinances 
have been at various times given in purſuance 
of ſuch authority, and that theſe Injunctions and 
Ordinances, have become parts of the general 
Law, by which the College is governed, ſuch 
Anjunftions and Ording | being conformable 10 
the Statutes of the Founder. But he denies that 
Injunctions and Ordinances have ever been given 
repugnant thereto; and for proof hereof, he re- 
ers to the whole ſeries of Injunctions and Ordi- 
nances inſerted in the Statute-books; all of 
which are in inforcement, or explanation of ſome 
exiſting rule of the Founder: they ſtrengthen 
ſuch obligations as the Founder left without ſut- 
ficient force, or they parrticulazize ſuch as he 
left indefinite; and the Viſitor in the preamble 
to each of them profeſſes ſuch to be his intention; 
but it no where appears (and the Appellant calls 
upon the College. to make proof of the contrary) 
that the Viſitors have ever exerciſed or claimed 
a power of ſetting” afide a clear rule of the 
Founder, and of ſubſtituting a rule of their own, 
abſolutely inconſiſtent with it. » 


© s) 


If. no ſuch right has ever been claimed, and ifi it 
is exerciſed for the firſt time in the 340th Year 


from the Foundation of the College, it affords: 


more than a preſumption, that ſuch. a right does 
not legally exiſt : if ir does, it muſt exiſt, by vir- 
tue of powers generally incident to the office of 


Viſitor, or of ſuch as have been created by the 
Statutes of the Founder, or of ſuch as have been 


enacted by the Charter or Licence of Incorporks 
tions a 


That ſuch a power exiſts E virtue of the 
powers generally incident to the office of Viſitor, | 
he does not obſerve that the College has ſug · 
geſted; and therefore be is not called upon to 
eſtabliſh what he preſumes will not be contro. 
yerted, 1 that no ſuch power is generally incident, 


That ſuch a power does not t exiſt by virtue of 
the Statutes, he thinks it unneceſſary to argue, 
further than by. referi ing to the Statutes them- 
ſelves. The Charter, or rather the Licence ot 
Incorporation (for ſuch it is in fact) ſeems to be 
more eſpecially relied upon, as the vehicle of 
theſe powers ; ihat the ſtyle of ſuch a Licence 
could be oppoſed to the clear language of the 
Founder of an eleemoſynary Foundation, (if 

F 2 | any 


* 
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any diverſity exiſts between them) he does not 
admit; but he humbly conceives that no ſuch 
diverſity does exiſt between them in the preſent 
cale. The Licence of Incorporation recites, that 
a Petition has been preſented from the Arch. 
biſhop, to the King, praying, That the King 


would be pleaſed io incorporate and found a College, 
erected at the proper expence of the ſaid Archbiſhop, 


o be governed according to the Ordinances of him- 
fell, and his Succeſſors, Archbiſhops of Canterbury, 


The King, in purſuance of this requeſt ¶ hui 
fupplicationi annuentes founds the College con- 
| formable thereto; and then the Archbiſhop 
' compoſes his Statutes, in which he diſtributes 
tbe proportions of authority between himſelf and 
his ſucceſſors ; and he expreſſly enacts that the 
governing powers of his ſucceſſors ſhall not ex- 
tend to the making of any NICs wr repugnant 
fo his own. 


Ven this Ratbains, 5 it is \paiſctly © clear tet 


che King defines nothing g concerning the propor- 


tions of aulhority; > is purſues, and 8 oh to 
purſue, the real intentions of the Founder; 

theſe intentions are expreſſed in general terms, 
in the petition as recited, and more diſtinctly 


and 


1 

and definitely in the Statutes. Upon any other 
ſuppoſition it muſt be aſſerted, that not only the 
venerable Founder himſelf utterly miſtook the 
the extent of his own authority, and uſurped 
z power, which was not conveyed to him in a 
Charter granted to him at his own petition ; but 
that all ſucceeding Viſitors have laboured under 
the ſame miſtake, and been content to a& under 
imitations, which the Conſtitution of the Col» 
kge never impoſed. The Petitioner admits, 
that on the 27th of May, 177), an Injunction 
iſſued from the late venerable Archbiſhop, your 
Grace's immediate predeceſſor, to the effect 
ſtated by the College; an Injunction granted at 

the mere voluntary petition of the College, no 


queſtion then depending before the Viſitor; and 


againſt which, the rights of blood, deeply as 
they were affected by it, have never been heard 
oppoſition. He, therefore, humbly entreats 
your Grace's permiſſion to offer the following 
conſiderations in objection thereto. The In- 


junction ſtates as the firſt of ita grounds. That 


* it never could be the intention of the Princes 
* who granted and confirmed the Charter, nor of 
the Founder himſelf, who erected and endowed 
the College, that it ſhould be filled with perſons 
Fe of one blood.” How a different i intention could 
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poſſibly be entertained by the Founder, canno 
be conceived, without conceiving.. at the ' ſame 


time, that the F ounder entertained one intention, 


and expreſſed and executed another; and your 
Petitioner ſubmits that it is a moſt dangerous 
and unwarrantable principle to ſuppoſe · a ſecret 
intent in the mind of the Founder, contrary to 
that, which. he has publickly and ſolemnly de- 


clared, not only i in words, but in the whole frame 


and ſtructure of his eſtabliſhment ;. and with re. 
ſpect to ſubſequent. confirmations of the charity 
by other perſons, and ſubſequent endowments 


engrafted thereon, he has only to obſerve, that 


thoſe who confirm muſt be preſumed to approve 
what they confirm; and if they add to a ſub- 
fiſting charity, they muſt be content to make 
their additions ſubject to the rules, and following 
the nature of the original endowment. One 
miſchief ſuggeſted in the Injunction of a proba- 


ble increaſe of the Founder's conſanguinity 


to a degree that may fill the College with 


his collateral deſcendants, ſeems to take away 


the pretence of all poſſible ill conveniencies, by 
holding out a prof; pect of effecting the domeſtic 


' wiſh of the Founder, in perfect conſiſtence with 


the moſt enlarged views of public advantage. 


The laft ground upon which the Injunction pro- 
ceeds 


alt] 


tha 
oth, 
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RE? bs the example- of a ſimilar Injunction 
given by the Viſitor of the two Foundations of 
New College and Wincheſter ; Colleges ſubſiſt- 
ing poſſibly under conſtitutions widely different 
from that in queſtion ; but certainly an example 
very little entitled to a regular precedent, in as 


much as it was moſt irregularly obtained, and 
when obtained, continued to be the ſubject of 


perpetual diſputes for near a century, when it 


was finally modelled, during a time of unlawful 


uſurpation ; and it remains at this day, upon the 
footing of a rule of mere convenience, voluntarily 
adopted by thoſe Colleges, they having acted 


only upon one part of it, and having entirely diſ- 


carded it in another part, equally important in 
ile, and ſtanding in the ſame pretenſions in 
point of authority. Upon theſe grounds, and 
none other does this Injunction undertake to 
reſtore (for ſuch is the word) the Society 


to a Freedom of Election, which it is not ſug- 


geſted that it had ever enjoyed from the time of 
its Foundation; and it profeſſes to do this, zz 


conformity to the real intentions of the Founder, 


although the ſame Injunction, ſtates in the pre- 


amble that the Founder's Statutes expregſiy direct 
that his Kinſmen ſhall principally and before all 
others, be elected. Againſt this Injunction iſſuing 


* 


. 
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ex parte and extrajudicially, founding itſelf upon 
ſuch grounds, and referring to ſuch authorities, 
the Petitioner proteſts on behalf of himſelf, and 
the blood and lineage of the Founder, and wich 
all poſſible reſpect for the venerable prelate, 
whoſe name it bears, humbly begs leave to in- 
ſiſt, that it iſſued improvidently and by ſurprize, 
and that it is utterly ineffective to all purpoſes of 
legal penn, | 


Wherefore, moſt humbly prays, | 


according to the tenour of the prayer 5 
contained i in his Appeal. 


* OHN Wee, Maſter, B. A 


Brazen-noſe College, 
| March: 2, 1792. 


A 


£ £1 ' J 


Injunction of Archbiſhop Cornwallis, 
FREDERICK BY DIVINE PROVIDENCE ARCHBISHOP OF 
CANTERBURY, PRIMATE OF ALL ENGLAND AND ME- 


TROPOLIAN------TO OUR BELOVED IN CHRIST, TRE 


' WARDEN AND COLLEGE OF THE SOULS OF ALL FAITH- 
FUL PEOPLE DECEASED OF OXFORD GREETING, 


Wernnas: by the Chaner of 
Foundation of your ſaid College, and the origi- 
nil Statutes cf the ſame, made and publiſhed by 


our moſt reverend predeceſſor Henry Chichele of 
pious and happy memory the munificent Founder 
of your ſaid College We and our ſucceſſors, 
Archbiſhops of Canterbury, for the time being, 
are conſtituted Co- founders and Viſitors of the 


faid College, with full power to make Ordinances, 


Statutes and Interpretation of Statutes for the 
better government of the Members of the ſame. 
And whereas ye the ſaid Wardens and Fellows 
of the ſaid College, by your petition, bearing date 
the twenty-fourth day of June, one thouſand 
ſeven hundred and ſeventy- ſix, and unanimouſly 
agreed to (as we are informed) as well by your 
Founder's kindred as the reft of the Fellows of 
your Society, have humbly ſought us, by virtue 
of the powers and authorities ſo repoſed in us and 
our ſucceflors, to relieve you from the difficulties 
and inconvenichces under which you apprehend 

| G | your- 
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yourſelves to labour, by reaſon of the very great 
and increaſing number of your Founder's kin. 
men, who, by the ſtatutes of your ſaid Founder 
are directed, principally and before all others to 
be elected and admitted true and actual Fellows 
of your ſaid College, from the very beginning, 
without any time of probation, to which trial all 
others are directed to be ſubject. Now we, hay. 
ing fully and maturely conſidered of and adviſed 
upon the contents of your ſaid Petition, and the 
reaſons and authorities by you adduced in ſup- 
port of the ſame, do by virtue of the powers 
in us repoſed as Co-founder, Viſitor, and Inter- 
preter of the Statutes of your {aid College, pro- 
nounce, adjudge, decree, ordain, and declare i in 
manner and form following: 


Firſt, we are of opinion, that it never was the 
intention of the ſeveral iliuſtrious Princes, Kings, 
and Queens of this Realm, who granted and con- 
firmed your Charter of Foundation, protected 
you with priviledges. and immunities, and en- 
dowed you with many ample poſſeſſions (to 
which others have been added by perſons who 
were ſtrangers to your Founder's Blood) nor of 
the Parliament, which in the Reign of King 
Henry the Seventh, confirmed and eſtabliſhed 


your 


5 1 
your ſeveral Charters and Eſtates, nor of your q 


: learned and pious Founder himſelf, whoſe ge- nl 
nuine and avowed motives of this his munificent | 1 
8 Foundation, were the glory of God, the increaſe 4 
1 of religion and learning, and the public benefit 1H, 
of the whole realm, it was never (we. conceive) wh 
6 their intention, that your College ſhould be to- 1 | 
tally filled with perſons of one blood or family, Lt 
4 to the utter excluſion of ſuch other learned and | [1] 
5 deſerving candidates as cannot make proof of . bi 
p their deſcent from your "Founder's collateral re- | 9 | 
bh ations, an event which, unleſs a remedy be i 
5 timely provided, may probably ſoon take place, bi. 
2 a3 it is the nature of conſanguinity to diffuſe itſelf \þ 
7 more widely, and the kindred to become more [+ | 


numerous, in proportion to their diſtance from 
the perſon who is the root of ſuch conſanguinity, 
be and which reaſonable apprehenſion has alſo been 
nearly exemplified in fact, and daily approaches 
ſtill more and more to a certainty, fince out of 
ted your preſent Society (conſiſting, with the Warden 
and Fellow, of forty-one perſons) twenty-four 


(to appear by their pedigrees to be of the Founder's 
ho blood, and in the laſt fifteen years, out of fortv- 
oy three Fellows elected, thirty-one have * ads 
ing mitted as Founder's kinſmen, 
hed 


. 


Secondly, We have ſcen and Sende an in- 
| junction, deciſion, and interpretation, made about 
the year 1589, by the right reverend Thomas 


Cooper, then Biſhop of Wincheſter, and Viſitor 


of New College in Oxford, and it's Siſter College 
near Wincheſter, upon the reſerence and with 


the concurrence of the then Lord Chancellor 


Hatton, in order to remedy the like inconveni- 
ence ariſing from a ſimilar Statute in the annual 
elections to ſcholarſhips in thoſe two connected 
Societies, whereby the ſaid learned prelate or. 
dains that there ſhall not be more than eighteen 
reputed kinſmen at any one time, in both the 
ſaid Colleges, conſiſting cf one hundred and 
forty Scholars. And we do readily accede to, 
approve and rely upon a precedent ſo fully ap- 
plicable to the preſent caſe, founded on ſuch con- 
vincing reaſons, and recommended I 1205 re- 
of pectable authori ty. | 


We do theretore declare, decree, and ordain 
that at all and every future election and elections 
of Fellows in your ſaid College, ye ſhall not be 
bound nor compelled to give any preference to 
ſuch Candidates, as ſhall or may claim and prove 
themſelves to be of your Founder's kindred or 


blood, ſo _ as there ſhall be remaining in your 
faid 
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ſaid 
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{id College the number of ten Fellows, who have 


been admitted in conſequence of ſuch claim. 
But when, and as often, as the ſaid number of 


ten ſhall be diminiſhed by death or otherwiſe, ye 


ſhall at the next ſucceeding election, proceed to 


fill up their vacancies (till the ſaid number of ten 


be complea'ed , with ſuch perſons as by authentic 
proofs produced to and laid before your College, 
on or before the laſt day of October, preceeding 
the day of elect ion, ſhall appear to be of the blood 
and kindred of your Founder, and ſhall be other- 


wiſe ſtatutably qualified for ſuch election, if fo 


many ſhall offer themſelves as Candidates at the 
ſaid next ſucceeding election, or otherwiſe as 
ſoon as ſo many ſhall offer themſelves upon any 
future vacancy or vacancies of Fellows in your 
ſaid College. At the ſame time We declare, 
decree and enjoin, that though ye ſhall not be 


compellable to elect or admit any greater number 


than ten Founder's kinſmen, to ſubſiſt and con- 


tinue at one and the ſame time as Fellows of the 


faid College, yet being of conſanguinity to your 


Founder (which in gratitude to his memory is 


highly meritorious of regard) ſhall never be 
deemed or conſtrued to be any impediment to 
the free election of any deſerving Candidate, but 
that ye and your ſucceſſors ſhall be at liberty at 
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( 56 ) 
all times to-ele&t and admit a greater number of 
Founder's kinſmen than the ſaid number of ten, 
if ſuch Founder's kinſmen in your ſound judg. 
ment (guided by your Oaths and Statutes) ſhall 
appear to be duly qualified, nothing doubting, 
but laying aſide all prejudice, favour, partiality, 
and other ſi niſter motives, ye will make a due and 
conſcientious uſe of that freedom of Election to 
which we have thought juſt to reſtore you, in 
conformity (as we are fully perſuaded) to the real 
intentions of your Founder, and which we con- 
ceive he would have himſelf provided for, in 
like manner, had he foreſeen the future conſe- 
quences of the generality of his own expreſſions, 
at the diſtance of more than three hundred years, 
And ſo we bid you heartily farewell. 


Given at our Houſe, at Lambeth, this twenty- 
firſt day of May, in year of our Lord, one thou- 
ſand ſeven hundred and ſeventy-ſeven, and in the 
| ninth year of our Foundation. 


Fred. Can. 
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Charter of Foundation. 


Secunda pars paten. de Anno Regni Regis, Henrici 


Sexti, decimo ſexto. m. 24. 


De Licencia fundandi Collegium omnium animarum infra villam 


| | Oxon, Chichele. ; 
Rex omnibus ad quos falutem ſupplicavit 
nobis venerabilis pater Henricus Chichele Cantua- 
rienſis Archiepiſcopus & tocius angliæ Primas & 
Compaternoſter per cujus manus ſacri batiſmatis 
lavacrum ſuicepimus, incrementum cleri regni 
noftri angliæ deſiderans, qui inprœſentiarum noſ- 
citur plur imum defeciſſe ut nos cuſtubus, ſumpti- 
bus et expenfis ſuis proprijs quoddam collegium 
perpetuum pro uno cuſtode & viginti ſcolaribus 
in Oxonia ac in univerſitate ibidem ad ſtudend- 
um & orandum pro ſalubri ſtatu noſtro & ipſius 
compatris noſtri dum vixerimus et animabus 
noſtris cum ab hac luce migraverimus ac ani- 
mabus clariſſimi principis Henrici nuper regis 


angliæ patris noſtri, Thom nuper Ducis Claren- 


ciæ avunculi noſtri Ducum Comitum Baronum 


Militum Armigerorum & aliorum nobilium et 
ſubditorum ipſius patris noſtri & noſtorum qui 


temporibus & obſequijs ipſius patris noſtri et 
noſtri in Guerris Regni Franciæ vitam finierunt 
| & ani 
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& animabus omnium fidelium defunctorum juxta 
ordinationem ipſius compatris noſtri & ſucceſſo- 
rum fundare, facere et erigere dignaremur Nos 
ſupplicationibus ejuſdem compatris noſtri annuen- 
tes in honore domini noſtri Jeſu Xſti glorioiſſimæ 
Virginis beatæ Mariz matris ejus & omnium 
ſociorum dei quoddam collegium perpetuum 
ſecundum harum ſeriem regendum de uno 
cuſtode & viginti ſcolaribus in dictà villa Oxoniæ 
& univerſitate ejuſdem manſuris ad ſtudendum 
& orandum pro ſalubri ſtatu noſtri & ipſius com. 
patris noſtri dum vixerimus & animabus noſtris 
cun ab hac luce migraverimus ac animabus 
ipſius clariſſimi principis patris noſtri Thome 
nuper ducis clarencie avunculi noſtri ducum 
comitum baronum militum armigerorum & ſub. 
ditorum predictorum ac animabus omnium fide- 
lium defunctorum ſuper quoddam meſuagium 
vocatum Berfordhalle nuper vocatum Charleton- 
fyn ſex ſhopas & unam placeam vacuam ejuſdem 
annexam in Oxonia ſuper quoddam cornerium 
ex oppoſito finis orientalis eccleſiæ beatæ Mariz 
vir ginis in v.cis vocatis caſtrete & ſeint maryeſ- 
ir le continentem in longitudine centum ſeptua- 
ginta duorum pedum & latitudine centum ſex- 
aginta pedum quæ ordinationem ipſius compatris 


noſtri nuper habuimus ex conceſſione Thomæ 
8 ; Chi- 


E 


Chichele Acids cen Cantuarii Henrici Pen - 


wortham Clerici & Roberti Danvers Feoffatorum 
inde ad Uſum præfati Compatris noſtri haben- 
dam & tenendam nobis & Heredibus noſtris in- 
perpetuum pro hujuſmodi Collegio ſupra eis con- 
ſtruendo de Aﬀenſu ipfius Compatris noſtri, 


quem & Succeſſores ſuos Cantuarii Archiepiſcopos 


ob piam Intentionem ſuam ac nonnullos ejus Cuſtus 


Sumptus & Expenſas quos circa Erectionem Fun- 


dationem & Dotationem ejus ejujdem Collegij fecit 
& facere proponit in futurum tanquam alteros 


Fundatores ejuſdem Collegij nominari volentes, Eri- 


gimus ac Tenore præſentium fundamus facimus 
& Stabilimus perpetuis temporibus duraturum, 
ac Richardum Andrewe Clericum, Cuſtodem & 
pro cuſtode ipfius Collegij et Thomam Laven- 
ham Robertum Stephenes Robertum Seborgh, 
Guillielmun Overton Thomam Efton Richardum 
Warde & Richardum Penwortham, Reſiduos 
ejuſdem Collegij peripium Compatrem noſtrum 
electos & ad hoc aſſumptos ſecundum Ordina- 
tiones et Statuta ipſius Compatris noſtri & Suc- 
ceſſorum ſuorum Archiepiſcoporum Cantuarii 
regendum corrigendum privandum & amoven- 


Ped per-ficimus creavimus & ordinavupus, 
Perficimusreamus & ordinamus per præſentes, 


Yolentes & concedentes quod ipſe Cuſtos & Suc- 
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i 3 ful Cuſtodes ejuſdem Collegi ſeeundum 
Ordinationes & Statuta prædicta eligere congre- 
gare & admittere poterint ſibi plures Scholares uſq 
ad Numerum quadraginta perſonarum ſecundum 
Ordinationes et Statuta prædicta regend: corrigend: 
privand: & amovend : quos & ſucceſfores ſuos 
ſic electos & congregatos & admiſſos tanquam 
Scholares & Membra ejuſdem Collegij ſecundum 


Ordinationes & Statuta regend: corrigend: pri · 


vand & amovend: pro nobis & heredibus noſtris 


volumus & concedimus per preſentes. Ita quod 


decedente prædicto Cuſtode, cedendo vel eo 
quacumque de Cauſa inde amoto ſeu privato, 
Scholares reſidui ejuſdem Collegij pro tempore 
ibidem exiſtentes ſecundum Formam & Effec- 
tum Statutorum & Odinationum prædictorum, 
alterum idoneum in Cuſtodem & pro Cuſtode 
ejuſdem Collegij eligant & eligere poſſint, quem 
in Cuſtodem & pro Cuſtode ejuſdem Collegij præ- 
dictum Compatrem noſtrum et Succeſſores ſuos 
Can tuarii Archiepiſcopos & non per nos neque 
Heredes noſtros admitti et confirmari ſecundum 
Ordinationes et Statuta prædicta regend: corri- 
gend: privand: et amovend tenore præſencium 
duximus concedend: Et ſic decedentibus hujuſ- 
modi Cuſtodibus cedentibus aut eis quoquomodo 
exinde privatis aut amotis in futurum dicti re- 


fidui 


— —— ” AE ee CO DRE INN 


S' g 6 2 2 — oe 


(6 » 


ſidui Scholares Collegij antedicti habeant et 1 


bere poſfint juxta Ordinationes et Statuta præ- 


dicta, liberam Electionem de novis Cuſtodi bus 
quos ut ſupradictum eſt admitti confirmart re- 


gend: corrigend: privand: et amovend: eos 
-fic in Cuſtodes electos admiſſos et confirmatos re- 


gend: ut prefertur, Cuſtodes eſſe perpetuos ejuſ. 
dem Collegiz abſque Licencia de nobis vel Here - 


dibus noſtris inde petenda ſeu per- ſequenda et 


non alios neque alio modo volumus et concedi- 
mus pro nobis et Heredibus noſtris quantum in 
nobis eſt imperpetuum. Volumus etiam quod 


decedentibus vel cedentibus Scholaribus Collegij . 


antedicti ſeu eorum aliquo decedente vel cedente 
aut eis vel eorum aliquo exinde privatis vel amo- 


tis, privato ſeu amoto in futurum ſemper habeant. 


dictus Cuſtos et Succeſſores ſui prædicti imper- 


petuum juxta Ordinationes et Statuta piædicta, 


liberam Electionem Admiſſionem et Confirma- 
tionem de novis Scholaribus in eorum loro pon- 


endis quos fic electos admiſſos et confirmatos ab. 


ſque Licencia inde de nobis vel Heredibus noſtris 
petenda vel per-ſequenda in futurum et non alios 
tanquam Scholares Membra efle ejuſden Collegij 
ſecundum Ordinationes et Statuta prædicta re- 
gend: corrigend: privand : et amovend + volu- 
mus et concedimus pro nobis et heredibus noſtris 


in n perpetuum. 
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Volentes ulterius quod Cuſtos et Scholares an- 


tedicti pro tempore 1bidem. degentes et eorum e 
Succeſſores imperpetuum Cuſtos et Collegium e 
Animarum omnium fidelium defunctorum de d 
Oxonia nuncupentur. Et ulterius volumis et p 
concedimus quod Cuſtos et. Schulares Collegij t 
antedicti ſimul pro tempore extilentes et Suc- 8 
ceſſores ſui per Nomen vel ſub Nomine Cuſtodis n 
et Collegij Animarum omnium fidelium defuncto- fl 
run de Oxonia fint perſona habiles, capaces et ( 
perpetui ad impetrand: ric piend: et adquirend: e 
Terras tenore Redditus, Servicia proficua advoca- I 
tiones Eccleſiarum Emoiumenta Jura et Poſſeſ- 1 
fiones temporalia et ſpiritualia tam de nobis et n 
Heredibus noſtris quam de alijs perſonis quibus 0 
cumque, licet ea immediate de nobis et Here- J 
dibus noſtris per Servicium militare aut alio mo- A 
do quocumque teneantur,  habend : et tenend : ( 
eiſdem Cuſtode et Coilegio et Succeſſoribus ſuis fi 
imperpetuum. Et quod idem Cuſtos et Colle- A 
gium et cortm Succeſſores imperpetuum habeant d 
unum Sigillum commune pro Negociis et agendis 9 
ſuis ſerviturum, Et quod ipſi et Succeſſores ſui Pp 
per Nomen prædictum perlitare poſſint & imper- tl 
litari ac proſequi omnimo as Cauſas Querelas et p 
Acceſſiones reales perſonales et mixtas cijuſcum- 0 


que Generis fint vel Nature, Et reſpondere et de- el 
| fend» c 
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fendere in \ ciſdem coram Tadicibus ſecularibus 


eccleſiaſticis quibuicumque. Et ulterius damus 
et concedimus pro nobis et Heredibus noſtris 
dictis Cuſtodi et Collegio et Succeſſoribus ſuis 


prædictis dicta Meſuagia Shopas et Placeam 


tam pro Capella dicti Collegij ac alijs Domibus 
& cedificys eidem neceſſarijs quam pro eorum 


manſis et alijs neceſſarijs in et ſuper eiſdem con- 


ſtruend: habend : et tenend : eiſdem Cuſtodi et 
Collegio et Succeſſorihus ſuis in liberam puram 
et perpetuam Fleemoſinam imperpetuum. Et 


inſuper ad Effectum quod Sch lares di Collegij | 


in Eruditionibus ſuis ac pys eorum Orationibns 


melius manu tenere valeant, et ſuſtentari Con- 


ceſſimus et Licenciam dedimus pro nobis et 

Heredibus noſtris quantum in nobis eſt præfato 
Archiepiſcopo et Succeſſoribus ſuis prædictis 
Quod ipſi per aſſenſum Prioris et capituli Eccle- 


ſie Chriſti, Cantuarii pro tempore exiſtentis 


Advocationem et Prioratum Eccleſiæ parochialis 


de Tieuge Lincoln Dior de Provincia Cantuaii 


quæ eſt de Advocatione et Prioratu ipſius Com- 
patris noſtri ut de Jure Archiepiſcopatus ſui Can- 


tuarii antedicti et qui de nobis tenentur in Ca- 
pre ut dicitur, eiſdem Cuſtodi et Collegio et Suc- 
ceſſoribus ſuis dare poſſint et aſſignare, Habend: 


et Tenend : præfatis Cuſtodi et Collegio et Suc- 
cefforibus ſuis imperpetuum, Et eiſdem Cuſtodi 
— 
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( 64 ) 


| ot Collegio et Succefſbribus ſuis prædiclis quod 


ipſi Prioratum et Advocationem prædictam 3. 
præfato archiepiſcopo ct Succeſſoribus ſuis pre. 
dictis in forma prædicta recipere et Eccleſiam 
illam approp iare et eam fic appropriatam in 


proprios Uſus tenere poſſint fibi et Succeſſoribus 


ſuis prædictis imperpetuum, Proviſo ſemper 
quod Vicaria ejuſdem Ecclesiæ juxta Ordina« 
tionem Loci illius Dioceſani ſufficienter dotetur, 
Et quod quædam competens ſumma Argent 
inter pauperes Parochianos ejuſdem Eccleſiæ 
ſingulis annis diſtribuatur juxta formam Statuti 
inde editi et proviſi. Et ulterius de uberiori 
Gratia noſtra conceſſimus et Licenciam dedi- 
mus pro nobis et Heredibus noftris quantum 
in nobis eſt eiſdem Cuſtodi et Collegio et Succeſ. 
ſoribus ſuis prædictis quod ipſi et Succeſſores ſui 
perquirere poſſint Terras et Tenere ad Valorem 
treſcentarum Librarum per Annum tam de terris 
et tenore tam de nobis in Capite qu»m de alijs 
tenentur, Habend: et Tenend : eiidem et Col - 
legio et Succeſſoribus ſuis prædictis pro ſuſtenta- 
tione et eorum Victu et Veſtitu ac alijs neceſſarijs 
eorum agend: imperpetuum, Dumtamen per In- 
quiſitiones inde in forma debita capiend: et in 
cancellariam noſtram et Heredum noſtrorum 

lite refornand : compertum exiſtat quod id fieri 
: TS poſit 


( 6s ) 


poſſit abſque Damno vel prejudicio noſtro vel _ 
Heredum noſtrorum aut alius cujuſcumque, Eo 
quod ex preſſa Mencio de Valore eorundem, 


Meſuagij Sho parum et Placeæ minime facta eſt 5 


ſeu Statuta de terris aut tenere ad manum mor- 
tam non ponend: ſeu quod prædicti, Advocacio 
et Prioratus de nobis ut prefertur tenentur in 


capite ſeu in aliquo Statuto five Ordinatione in 


contrarium factis, editis non obſtant, et hoc ab- 
{que aliquo Feodo magno ſeu parvo aut aliquo 
Fine quocumque nobis aut Heredibus noſtris 
reddend : vel faciend: pro præmiſſis vel aliquo 
premifſorum. Et ulterius de Gratia noſtra ſpe- 
cali pro nobis & Heredibus noſtris quantum in 


noſtris eſt relaxavimus eiſdem, Cuſtodi et Col- 


kgio et Succeſſoribus ſuis imperpetuum omni- 
moda Corrodia, Penſiones, Annuitates, et alia 
quæcumque quæ nos vel Heredes noſtri aut 
aliquis alius ad noſtrum Rogatum aut manda- 


tum Fundationis noſtræ antedictæ ab eiſdem. 
Cuſtode et Collegio et Succefloribus ſuis præ- 
dictis exigere poſſimus, aut poſſit in futurum, et 


eos inde quietos eſſe volumus et concedimus per 
preſen:es perpetuis temporibus duraturis, Et 
ulterius de uberiori Gratia noſtra Conceſſimus 


eiſdem, Cuſtodi et Collegio et Succeſſoribus ſuis 


imperpetuum quod quotieſcumque et quando- 
cumque * Wud futuris temporibus de 


Cuſtode 
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( 66 ) 
Cuſtode per Mortem Ceſſionem Privationem ſeg 
Reſignationem aut alio modo quocumque vacate 
contigerit, reſidui Scholares ejuſdem Collegii pro 
tempore ibidem degentes habeant et percipiant 
omnimoda Fructus proficua & emolumenta de 
Terris Tenore Redditibus Servicijs & Rectaris 
& alijs Poſſeſſionibus quibuſcumque ejuſdem Cal. 


legij ſeu eidem Collegio ſpectantibus durante hu- 


juſmodi Vacatione provenientia ſecundum Ordi. 


nationes & Statuta prædicta diſponenda, que 


tempore hujuſmodi Vacationis ad nos vel 


Heredes noſtros pertinent ſeu pertinere poterunt 


in futurum abſque Compoto ſeu aliquo alio nobis 
vel Heredibus noſtris inde reddendo. Ita quod nos 


et Heredes noſtri ab omni Cuſtodia Seiſina ſeu 


Poſſeſſione ejuſdam Collegij aut terrarum Tenore 


Reddituum Serviciorum Rectoriarum et aliarum 


Poſſeſſionum quarumqumque ejuſdem Collegy 


ſeu eidem ſpectantium durante hujuſmodi Vaca- 


tione ſimus excluſi imperpetuum per præſentes. 
In cujus, Sc. 7. R. apud Manerium ſuum de 


* xx Dei Maij. 
P Bre de privato Sigillo. 


This is 4 true FO of the Record in LY 
Tower of Londas, having been n 


Nonknr * Chief Clerk. 


rk, 1 


Faruk de Pifiatione,” . | | 65) 131 
De Vi e Domini Archiepiſcops Cantuaricn- 
ſis, & Commiſfariorum per eum ad hoc deputan- 


dorum. | | 


Qua reverendiffimi in Chrili Patres Achi- 


epiſcopi Cantuarienſes noſtri Succeſſores juxta 
Voluntatem et ordinationem Chriſtianiſſimi Prin- 
cipis Henrici regis Angliæ Sexti illuftris, præci- 


pui ac principalis ejuſdem Collegii fundatoris, 


prout in ſuis literis patentibus de ac ſuper funda- 
tione ejuſdem Collegũ confectis continetur ple- 
nius ſimul cum eo, fundatores erunt in perpe· 
tuum. Statuimus ordinamus, et volumus, quod 


ficut erunt veri patroni et profectores Perpetui 


ejuſdem Collegii ut ſperamus ſic ipſius Collegii 
ſingularum perſonarum poſſeſſionum ſpiritualium 


et temporalium jurium et libertatum ac privile- 


giorum ejuſdem ſuperviſores et tanguam ordina- 
rii obſervantie ordinationum et Statutorum noftro« 


rum ejuſdem conſervatores; & ipfius Collegii Vi- | 


fitatores exiſtant. Quocirca ordinamus, volu- 
mus ac etiam declaramus quod liceat Dno. 
Cantuarienſi Archizpiſcopo, qui pro tempore 
fuerit, quotiens ſibi viſum fuerit neceſſarium et 


expediens ad præfatum Collegium per ſe vel 


ſuos commiſlarios Priorem, viz. aut Suppriorem 
1 Eccle- 
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Ecclefiz Chriſti Cantuar. - Officialem Curiæ de 
Arcubus aut Decanum ejuſdem Curiz, quos et 
non alios ad hoc deputare eum poſſe declaramus 
et volumus conjunctim et diviſim ſecundum quod 
ſibi majis libuerit ſuos commiſſarios libere acce. 
dere, Cuſtodemque ac omnes et ſingulos ſcholares 
et ſocios dicti Collegii in unun locum infra dic- 
tum Collegium convocare cui quidem Reveren- 
diſſimo patri cuicunque pro tempore ac com- 
miſſariis ſuis pædictis duntaxat vigore noſtræ 
præſentis ordinationis eſt ſtatuti, plenam conce- 
dimus poteſtatem ſupra omnibus et ſingulis punc. 
tis et articulis in noſtris ordinationibus et Sta- 
tutis contentis, per Cuſtodem omneſque et ſin- 
gulos ſocios et Scholares prædictos, etiam ſi opor- 
tet, ſub ipſorum juramento coram eis de dicendo 
meram et plenam Veritatem præſtando, fi viz. 
Ordinationes et Statuta dicti Collegii ab ipſis om- 
nibus, quantum ad eorum ſingulos pertinuerit, 
debite executa fuerint vel etiam obſervata, necnon 
ſuper omnibus et ſingulis Statum commodum et 
honorem dicti Collegii concernentibus et quæ in 
dicto Collegio, et in perſonis ejuſdem noverint cui 
crediderent reformanda, præterquam de occullis 
etiam fi ſuper his non fuerint ſpecialiter inquiſiti 
exactiſſimè inquirendi, exceſſuſqus negligentias 
crimina et delifta quorumcunque dicti Collegii 
. quali 


(6 ) 


qualitercunque commiſſa juxta omnem vim 
formam et effectum ordinationum et Statutorum 


corundem corrigendi et etiam puniendi. © Atten- 
rataque contra prædicta, ordinationes, et Statuta 
debite reformandi, cæteraque omnia et ſingula 
faciendt, exercendi et etiam expediendi, quæ in 
præmiſſis et circa ea neceſſaria fuerint, ſeu quo- 
modo libet opportuna etiam ſi ad privationem 


vel amotionem Cuſtodis Vice-Cuſtodis vel alte- 
rius cujuſcunque ab adminiftratione ſua vel 


officio ſuo ſeu fi ad amotionem alicugus ſocii vel 
Scholaris dicti Collegii ab eodem Statutis et 


Ordinationibus ejuſdem Collegii id exigetitibus 


procedi contingat, quos figuidem Cuſtodem, Vice 
Cuſtodem Socios et ſcholares necnon cæteros ipſi - 
us Collegii min ĩſtros quoſcunque præfatis Dno, 
Archiepiſcopo et commiſſariis de quibus prefers 
tur quoad omnia et ſingula præmiſſa volumus 
precipimus effectualiter intendere et parere. 


12 — De 


—2 — —ͤ—e — K — 2 TEE: 5 
—— 1 ST : 22-2 = 226 5 
— 


1 
IF, 

5 * 
42 <4 Ps 


8 
2 * 
— x 
* 


1 * 


— — — — = a 
" * _ ESE — = p rr 05 — 3 — 22 ——-— v — — 4 A 2 — 
— — — = = = — : >. 1 * 11 22 =» 4 —— I 2 <5 22 — 2 * —— — — 
* Y K 4 Ma 2 * > > — 4 n 2 een r* rel — : 2 th a0 So * 
: y . a * es 2 ws * 2 * e 4 — 
— — ALS oa . wt LIE; * * 3 TR ” 
2 74 ” * * 


S Pu 
> 05g 


C6 0 
Stature 4 Mode, Sc. a 


De Mode ac forma, et tempore eli gend Scholares 
in diflum Collegium, ad unius anni probationem; 
et qualiter poft diflum annum probationis, Scho- 
lares hujuſmodi aſſumentur in S et P troy 
Fur ements eorundem. 


— 


F 


ITEM. 


"© ſumme affectamus et ne quod 


numerus ſociorum et ſcholarium in dicto Colle. 
gio, per nos ſuperius limi:atus, plene ac perſecte 
per Dei gratiam, perpetuis futuris temporibus 
ſit completus; Statuimus ordinamus et volumus, 
quod fi numerus Sociorum et Scholarium præ- 
dictorum, in uno vel pluribus, per mortem, ceſ- 
ſionem, reſignationem, receſſum totalem, aut 
privationem alicujus, five aliquorum Sociorum 


vel Scholarium prædictorum, aut alias qualiter- 


cunque diminutus fuerit, in aliqua facultate; 
ſingulis annis in craſtino commemorationis ani- 
marum, vel infra tres dies proximo ſequentes, 
pro ſuppletione prædicti numeri ſic diminuti, in 
quacunque facultate, modis et formis infra ſcrip- 
tis, procedatur, viz. Quod Cuſtos omnes ſocios 
in Univerſitate præſentes in Aulam convocet 
Collegii ſupradicti, Votumque ſuum coram Pe- 


canos emittat, ac deinde per Decanos coſdem 


pro 


*"O . EQ „ © r=x 
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pro tempore exiſtentes vota ſua coram eo aan 


ws dirigentes omnium aliorum et ſingulorum 
Sociorum tunc ibidem præſentium vota fideliter 
faciat perſcrutari, donec per majorem partem 
Juriſtarum ac etiam Artiſtarum Sociorum dicti 


Collegy tunc præſentium, ſuper nominationem 


deficientium fuerit concordatum. Et tunc idem 
Cuſtos tot Juriſtas in loco Juriſtarum et Artiſtas 


in loco deficientium Artiſtaram, per ipſum et 
majorem partem Sociorum, ut permittitur, no- 


minatos de melioribus, ipſorum nominantium 
ſano Judicio, babilioribuſque necnon ad ſtudium 
ſcholaſticum magis aptis in ipſa Univerſitate 
Oxon ſtudentibus, qui decimum ſeptimum æta- 
is annum compleverint & viceſſimum ſextum 
non exceſſerint, ſub modo forma, et proviſionibus 
ſuperius et inferius deſcriptis, ſtatim abſque alia 
ſolemnitate eligat & aſſumat, quot ſuppleant Ju- 


ritarum et Artiſtarum deficientium numerum ſu- 
pradictum. Statuentes præterea quod nulli alii 


Scholares in prædictum Collegium eligantur, niſi 
qui rudimentis grammaticæ ſufficienter, et in plano 


cantu competenter, prius fuerint eruditi; et qui 


primam tonſuram clericalem habentes, ad Sacer- 
dotium ſint habiles, et diſpoſiti; liberæ Condi- 
tionis, de legitimo matrimonio nati, bonis con- 


ditionibus, et moribus perornati; ac in ſtudio 
| proficere 
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(7) 
| proficere cupientes, et re ipſa proficientes; qui 
etiam in facultate artiam, fi de artiſtarum nu- 
mero, vel in Jure civili aut in facultate artium 
et Jure civili, fi de Juriſtarum numero eſſe de- 
beant, prius tres annos, ad minus, habeant in 
Univerſitate Oxon ſupradicta. Quod fi infra 
prædictos dies, dictus totalis numerus non fueri, 
modo et forma de quibus ſuperius et inſerius 
dicitur, realiter perimpletus; ex tunc prædictos 
Cuſtodem Vicecuſtodem et ſocios prædictos negli- 
gentes poteſtate nominandi, et eligendi, ea vice, 
illos qui dictum deficientem ſupplerent numerum, 
præſentis noſtri Statuti vigore privatos fore decer- 
nimus, ipſo facto; poſteſtatem plenam pro tunc 
ſupplendi deficientem numerum prædictum, in 
quacunque fuerit facultate, Archiepiſcopo Can- 
tuar. qui pro tempore fuerit, infra Regnum An- 
gliz præſenti. alioquin fi abſens extra Regnum 
fuerit, vicario <jus in Spiritualibus generali, ſede 
plena; ſede vero vacante Priori Culiz Cantuar, 
et ipſo deficiente, Cuſtodi Spiritualitatis ejuſdem 
pro tempore exiſtenti folummodo et ſpecialiter 
reſervantes. Ita tamen quod de ipſius Univerſi- 
tatis Oxon Scholaribus, qui ſecundum qualitates 
et conditiones ſuperius et inferius deſcriptas, 
maxime quoad tres annos in facultatum altera 
— habiles fuerint er 1donei, idem Ar- 
chiepiſcopus, 


tibas, tunc illi qui ſunt veleruntdelocis vel parochijs 


(230 


chiepiſcopus, ejus vicarius, aut prædictus Prior, 


yel Cuſtos, ut præfertur, deficientem numerum 
pro tunc, quam citius poterit, ſuppleat. Et ne 
præſens ordinatio noſtra caſſa exiſtat, volumus 
quod Cuſtos, ſeu in ejus abſentia, Vice -Cuſtos 
Collegij memorati, in vim Juramenti per eum 
in Aſſumptione ejuſdem Officij præſtiti, ipſum 
Archie piſcopum infra quindecim dies, poſt dictos 
tres dies elapſos immediate ſequentes, vicariumve 
cjus Priorem, aut Cuſtodem ſupradictum, quam 
cito commode facere poterit, de et ſuper numero 
fic deficiente, ſub expenſis Collegij, certificare 
non omittat. Quod ſi omnino non fecerit, im- 
pedimento ceſſante legitimo, dicto Officio ſuo, 
eo ipſo ſit privatus. - Inſuper cum ſecundum Apo- 
folum teneamur bonum facere ad omnes, maxime. 
autem ad domeſticos fidei ; Statuimus, ordinamns, 
et volumus, guod in omni eleflione Scholarium pre- 
diorum, futuris temporibus in difium Collegium 
facienda, principaliter et ante omnes aligs illi, aui 
ſunt, vel erunt de conſang uinitate nefira, et genere. 
I qui tales fint ubicunque fueriut oriundi, dum la- 
men ſint reperti habiles, et idonei ſecundum conditi. | 
ones ſuperius et inferius recitatas ; fine aliquo pro- 
bationis tempore, in veros dicti Collegij Socios, ab- 
initio eliganiur et etiam admittantur, quibus deficien-. 


in 


(94 90. 
in quibus poſſeſſiones et res ſpirituales, ſive tem. 
porales, dicti Collegij conſiſtunt, fi juxta condi. 
tiones prædictas habiles ſint, pre ceteris eligan- 
tur. Quod ſi tales in difta Univerſitate, tempore 
electionis hujuſmodi Oxon celebratæ minime re- 
perti fint, tunc pauperiores, et indigentiores Scho- 
lares Clerici, in Univerſitate ſtudentes, hoc ordi. 
ne præferantur, viz. pre cæteris, oriundi de 
dioceſi cantuar. ac deinde ſeriatim de comitatu 
Oxan, Suſſex, Northor, Buckingham, Bedford, 

| Middleſex, Surrey, Berks Wilts, Dorſet, Somer- 
ſet, et fic de cæteris Comitatibus infra noſtram 
Eantuar? provinciam, dum tamen in grammatica 
fufficienter et in cantu, — — competen- 
ter eruditi ſint: et ſecandum qualitates et cond} 
tiones ſuperius et inferius reitatas, habiles et ido- 
nei reperti et probati fuerint, ad- dicdum Colle: 
gium elegantur, et etiam aſſumantur tot quot 
ſupplere deficientem numerum ſupra dictum. 
Quos omnes fic electos ſeu aſſumpios. (his, qui 


de noſtro ſanguine fuerint duntaxat exceptis) per 
unum annum in eodem Collegio ſtare volumus, 


ante quam in veros Socios ejuſdem Collegij ad- 


mitt antur. Quo anno probari poterint an inge- 
nio rapacitate ſenſus, moribus, conditionibus, et 


Scentia digni fuerint, habiles et idonei ad profi- 
ciendum i in ſtacio Scholaſtico, ad honorem Ec- 


cleſiz 
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deſiz; et Collegij ſupradicti. Quos etiath omnes 
et ſingulos, durante anno probationis ſuæ præ- 
dicto, Scholares dicti Collegy, et non Socios; 
quoties de Scholaribus in noſtris ſtatutis, inferius 
vel ſuperius fit. mentio; volumus nuncupari et 
fic declaramus intelligi debere de yſdem. Quos 
inſuper infra dictum probationis ſuæ annum ex- 
iſtentes, eonſilijs intereſſe, aut officia aliqua ipſius 
Collegy gerere vel exercere nolumus quovis mo- 
do. Dicto vero probationis anno per aliquem 
eorundem Scholarium completo, convocatis per 
Cuſtodem, vel in ejus abſentia, Vice-Cuſtodem, 
omnibus et ſingulis Soeijs ipſius Collegij tunc in 
Univerſitate præſentibus, idem Cuſtos ſi preſens 
fit, vel Vice Cuſtos, eo abſente, vota omnium 
et ſingulorum Sociorum prædictorum, palam et 


publice, pro quolibet dictorum Seholarium, qui : 


probationis annum, compleverit memoratam, in- 
quiratz et qui juxta Conſcientiam diſcretionem, 
et judictum ipſius Cuſtodis, et majoris partis So- 


ciorum prædictorum præſentium; ſeu in ejus 


abſentia Vice - Cuſtodis, et majoris partis præ- 
dictæ repertus fuerit habilis, ſuffieiens, et ido- 
neus, eo ipfo pro vero Socio dicti Collegij ha- 


beatur. Proviſo ſemper quod in omni electione 


ſeu aſſumptione Scholarium prædictorum in ve- 
ros Socios Collegij memorati, ut præmittitur faci- 
| K | ends 


C'S» 

enda nullus alius pro electo vel aſſumpto hujuf. 
modi habeatur, nifi ille in quem Cuftos et ma. 
jor pars Juriſtarum et etiam Ariſtarum Sociorum 
dicti Collegij tunc in Univerſitate præſentium, 
in quem, fi Artiſta fit, Cuſtos et duæ partes om- 
nium Sociorum Artiſtarum, fi Legiſta fit, ille in 
quem Cuſtos et duæ partes omnium Juriſtarum 
Sociorum dicti Collegij tunc præſentium in Uni. 

verſitate conſenſerint eligendum, ſeu etiam aſſu- 
mendum. Quod ſi in aliquem prædictorum in 
Socios veros aſſumendorum, ut præfertur, unum 

diem non fuerit concordatum, ex tunc ille pro 
aſſumpto habeatur inquem infra duos dies extunc 
proxime ſequentes Cuſtos et omnes et finguli 
Socij Hhus facultatis ſeu Scientiæ cujus eſt ipſe 
Scholaris de cujus aſſumptione agitur et quatuor 
alterius facultatis tunc in Univerſitate præſentes 
conſenſerint aſſumendum et ſi non faciant majo- 

rem partem omnium Sociorum præſentium Col. 
legij memorati. Si vero infra prædictos tres 

dies in aliquem Scholarium prædictorum fraude 
et malo ingenio ceſſantibus, nullo prædictorum 
modorum fuerit concordatum, extunc ceſſante 
cujuſcunque contradictionis obſtaculo ipſum de 
cujus electione agitur, a dicto Collegio præſen- 
tis Statuti vigore excluſum fore decernimus ipſo 
acto Conſcientias vero Cuſtodis, Vice-Cuſtodis 

os | . et 


(71) 
et Sociorum omnium prædictorum apud Deum 
in hac parte arctius oneramus, ut ceſſantibus 
omnimodis, odio, amore, invidia, acceptione 
patriæ, perſonæ, aliter quam ſuperius ſtatuitur, 
ſeu prece, vel pretio, ceteriſque coloribus, occa- 
ſionibus, et cauſis poſtpoſitis quibuſcunque in 
nullum alium aſſumendum vel admittendum 


conſentiant niſi quem ſperaverint et firmiter cre- 


diderent in eodem Collegio ad honorem Dei et 
profectu Studij Scholaſtici effectualiter poſſe et 
velle proficere ac debere. Quibus omnibus fic 
peractis quemlibet Scholarem et Socium fit 
electum vel aſſumptum ſtatim poſt ipſius electio- 
nem vel aſſumptionem antequam de communijs 
aut alijs emolumentis ab ipſo Collegio provi- 
deatur eidem, ſupſcriptum præſtare volumus ju- 
ramentum. 8 3 


Ego N. juro ad hæc ſancta Dei evangelia per 
me corporaliter tacta, quod, &c. &c. 


(n 


Oath 1 the N. order, 


Fe Juro, &c. Item. 


Q vo D conſanguineos dicti Fundatoris no- 
ſtri in veros Socios ejuſdem Collegii, juta for. 
mam, & ordinationes ſtatutorum in hoc caſu | 
editorum electos ſeu eligendos fine difficultate 
quacunque admittam & procurabo, ac admiti 
faciam juxta poſſe. Sicut Deus me adjuvet & 
hæc ſancta Evangelia Dei per me corporaliter 
tacta. | | 
— 


* 


Oath of the Fellows. 


Ego Juro, c. Item. 


Qvuop conſanguineos dicti Fundatoris in 
veros Socios Collegii juxta formam ordinationis 
x ſtatuti ſaperius editi fine difficultate quacun- 
que admittam & procurabo ac admitti faciam 
juxra poſſe, Sicut Deus me adjuvet, &c. 
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Oath taken ” admiſſion to a Fellowſhip. | 


Ego Juro, Ce. um 


Qu OD non impetrabo 6 ali 


quam contra juramenta mea prædicta nec ali- 
quam particulam eorundem, nec contra ordi- 
nationes & ſtatuta dicti Collegii, aut ipſorum 
aliquod, nec diſpenſationem hujuſmodi per alium 
vel alios publice vel occultè impetrari vel fieri 


procurabo directè vel indirect. Et ſi forſan 


diſ penſati onem aliquam hajuſmodi 1 impetrari aut 


gratis concedi vel acquiri contigerit cujuſcunque 


fuerit authoritate, ſeu fi generaliter vel ſpecialiter 


viſmodo, ficut Deus me adjuvet & hæc ſanta 


Dei Evangelia per me Corporaliter tacta. 


„ | | . Tn 


aut alias ſub quacunque verbornm forma con- 
ceſſa ipſa non utar, nec eidem conſentiam quo- 
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I Dottor Commons, 
July 23, 1792. | 
OHN WHALLEY, Maſter of Brazen- 
J 82 oſe College, Oxford, „„ Aypellant 
againſt . 


The WARDENS and FELLOWS of } x. hen tos - 


All Soals College Oxford 
The Second Day's Proceedings. 
Mr. Artorney Gentrat—Sir Ax ch. Macponal, | 


T Have the honor to addreſs your Grace on 
| behalf of the Warden and Fellows of the Col- 
lege of All Souls, Oxford. It is my duty to ſub- 


mit ſuch reaſons as occur to me in ſupport of 


the election which they have made and in ſup- 
port of the evidence which they have given. 


My Lords, the firſt thing for me to do will 
be to extract from the petition, and from the 


anſwer, and the reply, what the true queſtion 


between us is. 


My Lack the main e which is 
ſtated in the petition of this Gentleman, and 


upon which he . his poſition, is, that the 


election 


Ce 


is 


( 
election of Mr. Newbolt is bad; and that he 
had a right, as he ſtates, to have been returned 
at that election; I ſay his fundamental propoſi- 
tion is, That the ſtatutes of the Founder do 
jn no caſe, authoriſe a deviation from the 
« regulations therein preſcribed, with regard to 
« the preference given to his kindred, and that 
« the election of the {aid John Henry Newbolt, 
© in preference to your Ping is a direct and 
. RG deviation GE" | | 

My Lk that 1s the affertion inde wh the 
Appellant; and- on the other hand they ſay, 
„The Appellant charges us with a direct and 
* manifeſt deviation from the ſtatutes of our 
Founder, but we beg leave to recall to 
« your mind that we have other laws beſide thoſe 
«* of our Founder, which we eſteem of equal 
weight and authority,, and to which we have 
e conſtantly (as in duty bound) ſubmitted for 
© more than the three laſt centuries : We mean 
* the injunctions and ordinances which have 
been from time to time tranſmitted to us by 
your Grace's predeceſſors in the See of Can- 
* terbury, as Co-founders and Viſitors of our 
" College. They, in purſuance of the autho- 
© rity veſted | in them by the Charter of our 

„ founda- 


( 8 ) 
& foundation, granted by Henry VI. and by tlie 
ec ſtatutes of our venerable Founder, have not 
_ « only given us fingle injunctions but even whole 

& bodies of ordinances, for the better regula. 
te tion of our ſociety, all of which, generally by 
ce the expreſs order and direction of the reſpec. 
« tive Viſitors, are inſerted in our ſtatute books, 
cc and thus become a part of the general law by 
de which we are governed: Theſe injunctions, 
&« of whatever nature they may be, whether 
te they are totally new, whether they are expla- 
* natory only of former laws, or whether they 
ce equitably extend or limit the proviſions con. 
ce tained in theſe laws have been invariably re-. 
& ceived by us as ſtatutes and ordinances, bind. 
© ing upon our conſciences, and whoſe autho- 
rity and ee we have never preſumed to 
* call in queſtion.” 


My Lord, they go to ſay, © We thus reſt our 
defence againſt the charge preferred by the Ap- 
<< pellant, upon the Charter of our foundation, 
& and upon the injunction of your Grace's pre- 
« deceffor.” 


The reply betakes itſelf to the paſſages in the 
* in which the College aſſert chey have 
done 


ot Fa ; 2 — — lt. 


(ST - 
done right upon the faith of the original char: 
ter, and upon the ſtatutes delivered to them from 
time to time; of courſe the Appellant refers to 
his original propoſition, that nothing is binding 
except the ſtatutes that were Made by * 
biſhop Chichele, 4 8 


The queſtion is this, whether in the firſt 
place there is power in the Archbiſhops of 
Canterbury to make a new ſtatute as well as to 
explairi an old one, and if they have, whether 
the injunction of Archbiſhop Cornwallis is, or 
not, a proper expoſition of the n ſta⸗ 
tutes. 


My Lots the firſt of ations 1 ſhall 
conſider; whether the Archbiſhop has veſted in 
him the ſame power as the King ; whether the 
Archbiſhop has the power of making a complete 


new ſtature, or annulling an old one—moſt cer- 


tainly that is not a very. uſual thing in many 
foundations i The uſual thing is, the Crown, 


with the conſent of the perſon founding, with | 


the Crown, ſhould have the power to alter the 
ſtatutes or make a new one, That the King has 
that prerogative I take to be not queſtionable, 
and it PR to be founded upon this principle; 

IL. the 
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( 
the King in ſo doing acts in his corporate and Wl tf 
not his perſonal capacity, and as much as that I = 
capacity is in exiſtence, ſo the Founder is in ex. Ml © 
iſtence, and ſo is the Crown Founder. I take i ill |: 

| likewiſe to be true, that if in the conſtruction of g 
an Eleemoſynary foundation, ſuch as this is, the * 
King ſhall point out the perſon who ſhall make 
bye- laws, which bye-laws may be binding, if 
they are not repugnant to the laws of the realm, 
and ſuch a power, if accepted. by the corpera, 
tion, is binding upon it ſo long as it exiſts. Thy 
firſt point is, whether there is ſuch a ſentence in 
the original ſtatutes, giving exiſtence to thi 

corporation, and with infinite ſubmiſſion I do 
apprehend clearer words cannot be found, ſhey- 

ing this was a foundation intended to be a Royal 
Foundation, and one condition under which this 
Corporation exifts,' is, the Archbiſhop has the 
power of making ſtatutes. The Archbiſhop threw 
his property into that ſhape in order to have the 
benefit of a Royal Founder, and accordingly, in 
point of form, it comes out of the Crown, con- 
ſtitming-a Royal Foundation: Whether that is 
fo or not will depend upon the original inſtitu- 
non, and I will point out ſuch paſſages as ſhew 
that was intended in fact, becauſe it runs 


n this Charter from the beginning to 
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the end: After havikg recited thi the- cd 
ment ĩs to be principatifat the coſt of the Arch«' 
biſhop of Canterbury, "and" after recking the - 
letters patent, atic the agel of the petition, it 
goes on, after deſcribing | the e that 
rere to be the fubje&' matter af the ern, a 
be {peaks of the Feoffecs' having thtowͤ it 

into the Crown. T here,, my Lords, is the 
frft expreſſion in which it appears the King, 


at that time, did intend the Archbiſhop ſhould 


be ſomething very different from merely a Vi- 
fror, berauſe we all know a perſon who is 
appointed merely to explain a ſubject, nevet 
can alter ſtatutes, © After naming the firſt War: 
den, firſt Vice- Warden, and twenty Fellows, 
he goes on to ſay, What perſons, and how 
qualified, ſhould be elected.“ Had it ſlop⸗ 
ped there, poſſibly it might have been argued, 
that whatever the ſtatutes mentioned were to go- 
vern that ſociety, but to ſhew he had not in Ris 
contemplation a body of ſtatutes to that effect 
alone, he proceeds to ſay, © What powers are to 
be annexed' to his ſucceſſors for the government | 
of the ſociety, and furtherance of its benefit; 
that the Archbifflop of Canterbury is to make 
Jaws for this ſociety, which are to have perpetual, 
exiſtence,” It might be ſaid, this has nothing to 
| L 2- « = 


(-8.) 

| * with the election of Scholars ; but however, 
the Archbiſhop, | ar thoſe who adviſed him, 
thought it fit to provide: for the mode of ele. 
on, and accordingly. i in the next paſſage « or two, | 
you will find ſomething expreſſed to this effect. 
It is expreſſly ſaid, the then Archbiſhop. of 
Canterbury, and his ſucceſſors to all eternity, 
ſhould have the power of making new ſtatute, 
Ir goes on then to the King's own perſonal in. 
e, | 


My Lords, he ſays, chere is no licence in 
mortmain to be neceſſary, and the next article i 
that upon which I beg your Lordſhip” s particular 
attention, that the ſtatutes for the government of 
the College are to be made by the Archbiſhop; 
then it ſtates the property to be thrown into the 
hands of the Crown; and the next part to be 
adverted to is, by what tenure are the lands to 
be held, 


| My Lord, I have no fear at all of being con · 
| tradicted, when I ſay it is impoſſible a ſubject 
ſhould grant lands to be held i in frank-almoign ; ; 
theſe lands being granted, this grant did pro- 
ceed from the Crown, and is to be conſidered as 
Aa Royal Foundation, The next ſymptom from 
- whence 


of the letters patent, the next point I ſhall go to 


CN h 


whence i it appears this was by the Founder in- 


tended as a Royal F oundation, is, That the 
King in the courſe of his letters patent, treats ĩt 

as ſuch, without contradiction from the ſubject. 
My Lord, it is known that che King calling it 
ſo, is a matter peculiar to a Royal Foundation; 
and another circumſtance is this, If the King 
and a ſubject join in endowing a Foundation of 
this ſort, the books tell us the King is to be con- 
ſidered as the Founder; and that your Lordſhip 
will find in Fitzherbert's Natura, 502, it is a 


clear thing, that if the King and the ſubject join 


it is to be a Royal Foundation. In the Preſent 
inſtance, the King and the ſubject did join, and 
from that proviſion made, the Archbiſhop of 
Canterbury is to be conſidered as Co-founder 
with the King ; and further, as he i is to be con- 
fidered as the Co-founder, to him. is allotted the 


function of making and altering the Statutes of 


this Society. — If the Society that is created under 
theſe letters patent, accepts under that condition, 
that the Co-founder ſhall have that power under 
the authority of the King himſelf, and. ſhew by 
their choice that that [hall be the conſtitution of 
the Society ; by that they are to be bound in all 
future times. My Lord, this being the nature 


is 


( 88 ) ; 
is this in the firſt place, in the preface to the 
ſtatutes, your Grace will find there notice is 
taken of the Archbiſhop ; ; and in this manner, 
after reciting the ſame matter that is recited in 
the letters patent; it proceeds to ſtate, that there 
is an early recommendation of this, power to 
make thefe Statutes. Ahe next thing is, that in 
the ſeveral Infunctions, we meet with many in- 
ſtances where this is recognized. I mean to 
| ſhew i it is not an accidental expreſſion, that has 
beth: 'tonceived without meaning ; ; and when In- 
junctions are made -contrary to the principle 
maintained in thits petition and reply, at the very 
fame time they make ſuch alterations they abſo- 
lately tecognize *his - Power; therefore we have 
AM farther inſtruments, 1 in which the ſame thing 
18 allowed i in regard to vin tation; and in making 
the very Statute which is to give the Archbiſhop 
his viſitatorial power, the other power of Co. 
founder is recognized in that very ſtatute,—In 
the Injunction of Archbiſhop Stafford, which 
was made I think, one or two years after the 
original ſtatutes were given to the College ; he 
recites what the opinion of that day was ;—he 
ſtates what he conceived to be the power of the 
Founder, with reſpe& to the ſtatutes of the 
College, e ts edendis Statutis.“ 
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Now, my Lord, though I am not a gd ety 


mologiſt, I do ſuppoſe⸗ 6 . edere” means: te 
give out; then it is not merely that he js to 
declare what the ſtatutes axe, but he has the 
„giving out the. Cape; if it ſhould be ne- 
ceſſary. C ock 


i 


Now, my 1 if hs» was any » Salle 


about the right of making ſtatutes, belonging to 


him and his ſucceſſors ; it is referred to here as 1 
natural thing that the Archbiſhop. was to give 
out new ſtatutes, or interpret the old ones, and 
that has been done to the time of Archbiſhop 
Cornwallis, though it has not been a very com- 
mon thing, as it will not be found neceſſary 


when a body of good and wholeſome ſtatutes 


are made to alter them, nor can it be ſuppoſed. 


they ſhould admit af 2 great. deal of A 


Es, . 


The next 2 therefore, is ſhewing what 


the words of the letters patent are and to 


ſhew what the contemporaneous opinions were. 


The next point to be ſeen is, whether they have 


ated upon that, becauſe. if they do appear to 
have acted upon that, in the moſt important 


. I ſhould think the letter of the ſtatute; 
the 
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che underſtanding of i it, and their conduct i in 


purſuing it, would go to ſhew what was meant 
by it. There are various inſtances, all having 


1 this degree of importance, in that they contra- | 
4 dict the ſtatutes that were given them by Arch: | 
4 biſhop Chichele, The firſt of theſe inſtances 
Wn: is important in itſelf, for it is directly oppoſite to c 
bb the intention of the Founder—for if the Foun- a 
1 . der directs the revenue ſhall be applied iti one { 
by way, the ſucceeding Archbiſhop ſays it ſhall be 1 
4 applied in another —it is directly ſaying, that fl 
T | which was ordered ſhall not be followed. That f 
5 it is ſo I ſhall explain to you by a few extracts 1 
4 from their rates and fines: The Founder orig} 5 
1 nally directed a certain quantity of cloathing; Ml ;; 
1 -and acertain ſum of money, ſhould be diſburſed p 
il on account of rhe Fellows of his College ; and p 
on he limited and directed the whole of the revenues Ja 
| ſhould remain in the cheſt for the expreſs. pur- 7s 
= | poſes he mentioned, and for no other purpoſes th 
4 ſhall they be applied they were to purchaſe al 
bt, lands to encreaſe the College. The Co-founder WM po 
"* of this College, I ſhould apprehend, was not at I. 
x liberty to make another application of the money fy 
| of this College, he is not at liberty to make any leg 
5 q other alteration whatever,. and the ſame princi- ſta 
4 ple that will warrant him in altering the revenue, 
; 4 | | will 
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vill w warrant kim i in any thing elſe—we find the 
application, which was directed by the injunction 
to be made, is, in the firſt place, that certain 


| Joans may be made, &c. which the ſtatutes have 


originally taken notice of. But at the ſame time 
the ſtatutes enact that the mode of borrowing 
ſhall be upon pledge, and there are very ſtrict re- 
gulations reſpecting the payment of it, ſhould 
not be faithfully paid, and that the overplus 
ſhould be put into a cheſt—Archbiſhop Wick- 
life, by his 1 5th injunction, . over-rules theſe 
ſtatutes. That the fines, rents, and revenues of 
the College be applied in a different manner, 
and not in the manner the Founder pointed out; 
nothing can be ſtronger than the application of 
the revenues being different from that which 
proceeded from Archbiſhop Chichele—it was im- 
poſſible they could be maintained as they were 
hid down by him, and it berame neceſſary his 


ſucceſſor ſhould take into his contemplation 


the alteration of the revenues, and he makes this 
alteration; wherein. the greateſt difference is ap- 
parent, and applies it to different uſes. My 


Lords, this is the firſt and moſt ſubſtantial in- 


ſtance in which the original ſtatutes of the Col- 
kge haye been over-ruled. There are other in- 


ances in which the ſame ng has been done, 
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and they are not all immaterial ; one of th 


that ſtrikes my mind, and comes very near to a 


part of the preſent queſtion, is, what ſhall be the 
diſqualification of the Fellows, and what ſhall be 
his neceſſary qualification? Undoubedly Arch. 
biſhop Chichele thought it right at the time, 
and the fame principle that will authoriſe a Co- 
founder to alter this qualification, will bear hin 
out in altering any other part alſo—what was the 


original qualification? it was five pounds in 


money, and a living in the King's books. The 
Archbiſhop of Canterbury, ſo lately as 1719, 
taking into his conſideration the value of money, 
and that what was five pound then was forty 
now, and conceiving himſelf to have the ſame 
powers with Archbiſhop Wickcliffe, he ordered 
the landed eſtate ſhould be 40l. a-year and a 


living of gol. Without troubling your Grace 
with inſtances from the ſtatutes themſelves, the 
Inference I draw is thiz—that in theſe two eſſen- 


tial and material potnts, namely, the qualifica- 
tion as well as the diſqualification, and likewiſe 


the mode in which he is to be maintained, in 


theſe material reſpects the Co-founders hare 


thought themſelves, from that time to this, well 
warranted in making alterations; the power of 
making ſtatutes was given to them by the ori- 
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ginal conſtitution. In another point too, alter- 


ations have been made very far from immate- 


na—thoſe two which Dr. Lawrence ſhewed to 
your Lordſhips, the giving a greater facility and 


promoting the civil law; moſt clearly there was 


rot that facility of perſons entering into thoſe 
times, but two ſucceſhve Archbiſhops altered it ; 
they had the power of altering, and under the 
power the Archbiſhops had of altering, finding 
thoſe ſciences were more cultivated they opened 
the door to them, and two ſeveral injunctions 


of the two ſeveral Archbiſhops gave facility to 5 
thoſe ſciences; they over- ruled the orders laid 


down by the Founder, and in the other caſe they 
put out of the way the neceſſity for taking or- 
ders—thoſe are all alterations, which, if that 
violent propoſition be true, that to alter the 
aw is out of the power of the Archbithop of 
Canterbury; if that be true, there was no power 
exiſting at the time except the tranſcendant 
power of parliament. 


My Lords, theſe are the ſeveral inſtances in 
which this particular corporation has been alter- 
ed by the ſeveral Co- founders: It is ſaid all this 


is true; but look at that ſtatute by which the 


Fellows and Scholars are to be elected, and look 
M 2 | at 
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at the oath which the Fellows and Warden ſe. 
verally take, and judge whether it be not a ne- 
ceifary conviction that no other ſtatutes ſhould 
be made. My Lord, the paſſages which are 
contained in the ſtatute, and which are ſup- 


poſed to be binding in this matter, are theſe, 


De Moao, &c. quod vide, | = 


The firſt part of the ſtatute directs the day 
and time when vacancies are to be ſupplied; 
and it directs in what way the election is to be 
made, and it ſays, In ſuper cum ſecundum 
Apoſtolum teneamur bonum facere ad omnes 
maxime autem ad domeſticos fidei, ſtatuimus, 
& volumes quod in omni Electione Scholarium 
p:zdiftorum futuris temporibus in dictum Col. 


legium facienda principaliter et ante omue alios, 


illi qui ſunt vel erunt de conſanguinitate noftra 


et genere, fi qui tales ſint, ubicunque fuerint 


oriundi, dum tamen fint reperti habiles, et 
idonei ſecundum conditiones ſuperius et inferius 
recitatas, ſine aliquo probationis tempore in 
veros dicti Collegii ſocios abinitio eligantur et 
etiam admittantur. That 1s the firſt paſſage, 
In the firſt place it is plain, from that paſſage, 
the Archbiſhop had no conception at that time, 
he was miſtaken in the fact—he conceived the 
ET | 2 number 
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zumber muſt be extremely ſmall; it is not to be 
ſuppoſed he himſeif co 1d have it in his contem- 


plation, there were enough of his kindred to fill 
the College, though if chere were any they were 
to have the preference over others; thoſe perſons 


might in time hecome ſo numerous that there 


might be room in the College for no other per- 
ſons; it ſeems impoſſible he could have thought 
that, becauſe, after hav ng 'oub.ed whether any 
ſuch might be found, he goes on to provide for 
the Scholars, and you will find thoſe Scholars 
are the perſons that occupy the greater part of 


his attention. He goes on to ſay, Quibus defici- 


encibus, &c. vide Statuta de Modo & Forma 


| digendi, &c.” . 


Now, my Lord, it is plain the Archbiſhop 
never conceived this ſhould be an excluſive 
right, he provides for two different deſcriptions, 


by name, perſons of particular birth and ſcho- 


lars. Can it be ſuppoſed the excluſion of either 
is conſiſtent with his wiſh ? It ſeems conſonant 
with the expoſition of his own will, he had a good 
intention to two different ſets of men; but it 
muſt be inconſiſtent with the general intention 
of the Founder to put ſuch an explanation as 


may exclude one or the other. | 
| My 
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which a good deal of reliance is had, it applies 
merely to what the Fellows, are to do; it has 
nothing to do with what the powers of the Co- 
| founders are, they have no other reference, and 
they certainly ought to apply to no other ſta. 
tutes. What are the ſtatutes made by Chichele? 
They are made as Archbiſhop, and therefore 
when the letters patent ſay the ſtatutes are to 
be made by thoſe ſeverai ſucceeding perſons, I 
ſubmit it is impoſſible for a ſtatute, made by 


to all Archbiſhops ; ; 1f one ſtatute ſays you will 
obey my ſtatute and no other, that muſt be con- 
firmed by the authority with which he made 
that ſtatute; it was not given to him in the 
character of Archbiſhop individually, but given 


to ſuppoſe thoſe words which the Fellows are 
made to ſwear, viz. * That they will obey the 


of no other,” muſt undoubtedly mean the ca- 
| pacity in which he is ſpoke of in the ſtatute, 


My 


My Lord, with. reſpe& to the oath, upon 


Chichele in the character of Co-founder, to over- 
rule the original letters patent made by the 
Crown. The power of making ſtatutes is given 


to all his ſucceſſors; it would be a contradiction 


ſtatutes of Archbiſhop Chichele, and will accept 
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My Lord, what was ſtated to your Grace, 
with reſpect to another foundation, I think illu- 
ſtrates that ſtrongly, I mean with reſpect to the 
foundation of the New College; there the caſe 
was infinitely ſtronger than the preſent, there 
was no Charter accepted by the corporation, 
that gave to the Biſhop of Wincheſter, and his 
ſucceſſors, any royal power whatever. It was 
the caſe of the ſubject having power from the 
Crown to erect an Eleemoſynary- houſe, and ap- 


pointing a Viſitor— there was not, in that caſe, 
any recognition, or any aſſumption of ſuch 


power, or of the royal fundatorial power. 


If any thing could tie down a Viſitor not to 
ſtir from the tenor of the original ſtatutes of a 


Foundation, the Charter of New College ſeems 


ſufficient for that purpoſe, and upon no pre- 
tence or reaſon ſhould their literal interpoſition 


be deviated from, for it is expreſsly there de- 


clared,” that the Founder's kinſmen ſhall come 


in without any probation whatever. In point of 


hiſtory, Archbiſhop Chichele was himſelf one-of 


the firſt ſcholars appointed in New College.— f 


There is a very great ſimilarity between the 
ſtatute of New College, and the ſtatute of All 
Souls, and it ſeems to me to be borrowed from 
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TT that : Biſhop Cow per made a very material 


alteration, and faid ony a limited number, 


enough to ſati fy the intention of the Founder 
was fufficient ; but how much more ſtrong is 
the caſe here, where, in the very original foun- 
dation, the power f making ſtatutes i 15 given 
to the, Archbiſhop, and is exprefily given to the 


ſucceſſors of the Archbiſhop—the benefaction 
here is not limited, and if a ſufficient number 


are allotted to com e in, the whole intention will 
be fulfilled. On the ſame gound Archbiſhop 
Cornwallis made the ſtatute now in queſtion, 


. ariſing from an expreſſion of the Founders, 


which ſhews here ſhould be perſons of more 
defcriptions than one—it could not be. better 
ſettled than by introducing conſiderably more 
than had been ſett ed before—in this College he 


would have the fourth part of them. He direct. 


ed that ten of thera muſt be Founder's kinſmen— 
he not impoſed upon the Society the neceſſity of 
excluding any of the kin, but they ſhall be un- 
der the neceſſity of having that number: For 
thirteen years the College has been governed by 


this rule, and the queſtion is now, whether there 


was ſufficient authority for making that ſtatute ? 
Can it be doubted that he had in him, as a ſue- 


ceſſor of Archbiſhop Chichele, a power of making 


a new 


(-99 ') 


a new Statute or altering an old one? I do not 


think it is an argument to be abandoned, 


where the Founder has expreſſed in his own 


Statute that Fellows are to be admittcd, that his. 


ſucceſſor has done more than was neceſſary in 
explaining that which was before ambiguous, — 
he has done no more than to ſettle the Statutes, 
and reduce it to a certainty ;—if I was driven 
to reſt the argument upon that, I ſhould ſubmit 
what has been done may be conſidered as 
nothing more than as an explanation of that 
which was left confuſed by Archbiſhop Chi- 
chele; but I am not at all diſpoſed to flinch 
from the original arguments I ſet out with, 
ihewing this is a power recognized by ſucceed- 


ing Archbiſhops in the manner I have ſtated— 


the Archbiſhop having made a new ſtatute 
upon the ſubjeQ@ of Elections, and having au- 
thority ſo to do, the Election which has taken 
place muſt be good and valid. If it ſhould 
be the pleaſure of your Grace to give another 
rule to the Society, and to abridge this rule, 
or to declare whenever the Founder's kin 


preſent themſelves they muſt be admitted, a 


new rule will take place—they have hitherto 
acted by the rule given to them, recognized by 
the Charter which has bcen ſtated to you; they 
Mve the power of making bye laws, which 
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bye laws they have agreed to be governed by. 
I ſhall not trouble your Lordſhip with any 
thing more at preſent ;—whatever may be your 
| Grace's opinion, we ſhall be ſatisfied, but 1 
flatter myſelf this Election muſt be deemed 
valid, under the authority of the Mos of 
* Chichele. 5 


| MVSEVM 
BRITANNICVM 


MR, 


R. 
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MR. SOLLICITOR GENERAL,—SIR JOHN SCOTT. 


MAY IT PLEASE YOUR GRACE, 


AFTER 3 your Grace 
for this opportunity of being heard, I addreſs 
myſelf to the confideration of the queſtion 
before you, which from the firſt moment in 
which my attention was called to the conſidera- 
tion of, I have taught myſelf to think one of 
the moſt important caſes, which, in the courſe 
of my profeſſion, I have been engaged in.— 
The perſon, whoſe intereſt it is my duty to 


ſupport, is a Gentleman admitted by the 


College to be, what he certainly is, a Gentle- 


man of learning, good ſenſe, and good morals, 


and perfectly fit for the character and ſituation 
for which he is a Candidate.—l certainly came, 
for the conſideration of this queſtion, not 
directly ignorant of the motives of it, and I 
am certainly not entirely free from prejudices 


in favour of the education I have had in the 


Univerſity in which this College is ſituated, an 
education the fruits and bleſſings of which I 
have reaſon to remember with gratitude and 

N 2 reſpect. 
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reſpect. I am ready to admit to your Grace, 


I am extremely afraid I have thought upon 
this ſubje& with too much anxiety, and if your 
Grace will permit me to ſay, that looking to 
the venerable Founder of this College, and 


thinking as I do from my conſcience, that one 


of the moſt powerful motives of his bounty, 
was the conviction of the ſecurity and con- 
fidence with which it would be executed, 
which influences every one with regard to the 
diſpoſition of property in caſes where they 
have a right to expreſs their will, and that 
mankind who ſucceed them will feel it one of 
the moſt ſolemn duties to fulfil them. —I am 
free to ſay I entered upon this buſineſs with 
a vaſt degree of prejudice in favour of my own 
Client. I have heard, without knowing much 
of the real merits, that great and conſiderable 
men have. thought that your Grace's pre- 
deceſſor has made an InjunQtion juſtified by 
the Statutes under which the College is 
founded; there were other perſons, conſide- 
rable men too. who doubted extremely whether 
that Injunction was reconcileable to thoſe 
Statutes ; there was a third deſcription of men, 
whoſe ſentiments were more favourable for my 
Client, and my conſcience goes along with me, 


my could not think this Injunction was re— 
; concileable 


! . ̃ ee a EE 


do that, aſter reading this Injunction. Having 


( 10g ) 


concileable to the letter or ſpirit-of the Ordi- 


nances ; and I contend, that Injunction was 
an abſolute violation, and. violation is irrecon- 


cileable with the ſpirit of thoſe Ordinances.— 


Your Grace will pardon me, though I ſtate 
myſelf in this language, but I do juſtice only 
to myſelf in ſaying I hope no man is more 
ſtrongly inclined to give honour to thoſe to 


whom honour is due, than I am; but I cannot. 
help thinking the language of that Injunction, 


and the ſpirit and effect of it, is oppoſite to 
every principle which has any analogy to 
that which I have ſtated. Having read the 
Statute, I find the Warden and Fellows and 
Members of this College are ſworn upon the 
moſt ſolemn ties, and are bound by the moſt 
ſolemn ties, to conſtrue theſe Statutes ac- 
cording to the plain, literal, grammatical con- 


ſtruction of them. My firſt duty was to read 


thoſe Statutes, which I endeavoured to conſtrue 
according to the plain conſtruction of them; 


having anxiouſly endeavoured to do that, I 
could not reconcile: this plan laid down to 
them ; but the next thing I was bound to do 
was to look at this Injunction.— I have read 
it, and I read it with an anxiety to correct my 
own errors upon the ſubject; but I could not 


read 
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read the Injunction, and having read the 
Statutes, I am unable to reconcile this Election 
either to the Statutes or to the Injuntion.—I 
thought what my own reaſon did not enable 
me to diſcover from the reading, might be 
explained to me by reading the works of thoſe 
who juſtify this Injunction. I read them alſo, 
and I ſhall ſtate to your Lordſhips in a very 


few words before I have done, why 1 find it 


impoſſible to give up the opinion I have 
formed upon the reading of the Statutes and 
the InjunQion. It occurred to me, that the 
only poſſible foundation upon which the pro- 
priety of this Election could be put, was this, 
that the Archbiſhop of Canterbury for the time 
being had, either under ſome Charters that 
did appear, or ſome Charter that did not 
appear, an abſolute and uncontroulable power 
to make ſuch Statutes as he thought proper. 
I ſtill thought that was impoſſible to be proved, 
I will ſtate why a great and learned perſon, and 


upon whoſe opinion it will be my duty to 


remark with freedom, and at the ſame time 
with reſpe&, and whoſe great and accurate judg- 
ment mult have ranſacked every corner, upon 
the foundation of which he could narrow the 
claim of the Founder's kin to be elected into 
that College, I cannot find from the firſt 

| moment 


(105) 


moment in which this has been diſcuſſed, nor 


can J find thoſe who have been moſt inclined 


to the Syſtem which Mr. Attorney General 
has laid down, any thing to ſupport that 
argument, that there was in ſome degree a 
neceſſity for it to be limited to the next of kin, 
I mean the late Mr. Juſtice Blackſtone; he 
never once thought of ſaying this. With reſpett 
to the propriety of the thing, he laid it aſide ; 
but whether it was proper or not, it was for the 
particular, abſolute, uncontrouled judgment 
of the Archbiſhop to decide, and who has 


decreed that three fourths of the kin ſhall be 


turned out of the College.— I have never ſeen 
that argument brought forward as the bens 
ſubſtantial ground. 


With —_ to this queſtion, that the next 
of kin ought to be preferred, —my Lord, I am 


not afraid to meet that; I ſay it cannot be done! 


I hope I may be excuſed, if I ſay, if it could, 


it ought not to be done. It is not my duty to 
diſcuſs whether it ought to be done ; but if it was 
a thing propoſed to be done, ſurely the feelings 


of Men would revolt at it. That is extremely 
ſtrong, and this queſtion ought to be decided 
in favour of what ought to be done, and not 
in favour of what ought not to be done. | 

| The 
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The firſt queſtion here is, what was the in. 


tention of the Founder and the Statutes? —Ag 
they are capable of being explained by their 
contents, and as they are capable of being 


explained by the uſage, which is the beſt ex- 
pounder, and which uſage your Grace vill 


permit me to remark has exiſted near three 
centuries and an half. A Charter which I never 
heard of before, has been produced, and we 
are told that there are other Charters which 
relateto this College, and an AR of Parliament, 
which Charter 1 have not ſeen, and which AR 
of Parliament it has not been in my power to 
ſee.—lIt is a fact moſt clearly eſtabliſhed by the 
Injunction of your Grace's predeceſſor, but 
the circumſtances we have heard, prove this 
fact, which in one point of view, though ! 


will not be content to put the caſe of my Client 


upon it, is extremely material, A Charter 
is produced, and one of the great and learned 
perſons who aſſiſt your Grace will inform you, 
it is now clear that between the date of the 
Charter which we heard, and the date of the 
Statutes upon which we are commenting, there 
has been one intermediate Charter ; will your 
Grace permit me to ſay, if there has been one, 
there may be more. I don't mean to ſay there 


are more in the poſſeſſion of the College ; I 
ſhould 


thi 
tha 


ch 


—" an 


mould do great violence to many of the indi- 


viduals of the College, if I was to ſuppoſe 
they would not produce every inſtrument in 
their poſſeſſion, neceſſary to inform your 
Grace; but in point of fact, there is one 
Charter between the Statute of Incorporation, 
and the Statute we are diſputing in 1792; upon 
that authority, and I will ſuppoſe for a moment 
they go beyond the authority, which I aſſert 
they do not; ſuppoſing they go beyond the 


authority of the evidence which is found in 
the College, and that Chichele had left no 


authority to reſtrain his ſucceſſors from making 
new, or altering Statutes, or even remodelling 
the whole of this College from the top to the 


bottom; give me leave to-aſk, what if it be true, 


as I truſt I ſhall ſatisfy you, that from the year 
1440, to 1792, thoſe Statutes have been ated 
upon, that no one Archbiſhop has ventured to 
contradi& them, (when I ſay no Archbiſhop 
has ventured to contradi@ them, I don't mean 
to ſay no Archbiſhop has not conſtrued other 
Statutes) but I ſay no Archbiſhop of Canter- 
bury has given Injundtions, or Statutes, with- 
out profeſling to give them as a conſtruction of 
the Statutes of Chichele. Will your Grace ſay, 
that from 1440, to 1792, (you will pardon me, 
my Lord, if I ſpeak as I feel upon the ſubje&) 
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but will you ſay, in the year 1440, this man 
cheated the King ; that he having cheated the 
King, the King has cheated every ſucceſſor ? 
This Charter of Incorporation was, in the 
moſt diſtin terms, prohibitory to the intro- 


ducing and inſerting ſuch terms in the Statutes, 


and after enjoying it three or four centuries, 
your Lordſhip would apply to the College of 
All-ſouls that principle, which preſumes that 
what has been done for a century, and from 
generation to generation, has been done wrong, 
In order to ſupport thoſe Statutes, there was 
a Licence of Incorporation, and you will not 
make ſo monſtrous a ſuppoſition, as that 
though the Founder gave the Statutes by the 
King's authority, he acted contrary to that 
authority, and in breach of his duty to him, 
whoſe bounty he ſolicited. But, my Lord, 
this is not all, I ſhould be glad to aſk, with 
deference and reſpect, one of your Grace's 
learned adviſers, this queſtion—the Licence of 
Incorporation, which is in my hand, and upon 
which it is ſuppoſed theſe Statutes were made, 
is it a Licence which allows the Grant of Lands 
and Tenements in Mortmain without homage. 
Suppoſe this Charter or Licence of Incorpora- 
tion, inſtead of granting to the College Lands 
and Tenements without limitation, had aid 

95 they 


640 


in they ſhould take Lands from Chichele, to the 
he value of 4ol. only ?—Then I put this queſ- 
7 tion, ſuppoſe it was made as ſecure as poſ- 
he ſible, that the Lands which your Grace's 
o- great predeceſſor gave to the College had 
es, at chat time of day been 20 or 4ol. a year, 
es, is it poſſible to be ſaid whether thoſe Lands 
of had been enjoyed? it would be impoſſible to 
lat be ſaid, that, becauſe he did not give more than 
2M 40l. a year; therefore they had been holding 
ng. againſt all right, all the ſurplus above the 40l. 


vas a year. Your Grace will ſay if this Charter is 
not not enough, you muſt preſume there is ſome 
vat other before the grant is made; that in the 
the courſe of three centuries and an half, or im- 
hat mediately at the time, there was ſome other 
im, Licence, under which they could taxe Lands 
rd, to that extent in Mortmain, I ſhould be exceed- 
vith ingly glad to know, why in all fair reaſoning the 
e's argument is not equally ſound and juſt ?-I 
> of don't wiſh to put it upon that, I beg leave to ſay, 
on it is not upon that mere ſtatement I ſtand. I 
de, MW ſubmit, it is not in the power of an Archbiſhop 
nds to make any Statute whatever, repugnant to 
ge. thoſe Statutes made by Archbiſhop Chichele : 
ra-  <xamining the queſtion, whether it is com- 
ds petent to do it or not, not upon that which 


aid does not appear, but upon that which does 
hey | O 2 appear 


o) 

appear before your Grace; and here I think 

I ſhould carry this argument as far as I need, 
if T was to fay the interpretation was dubious ; 
\ that expoſition which my learned friend ſtates 
ought to have ſo much weight, he forgot to 
ſtate, what was the firſt contemporary expoſi- 
tion, —if the Charter was dubious at the time 
it was made. what has been made of it at every 
period ſubſequent to that time, it has been 
 afted upon from that day to the day your 
Grace is fitting to hear this appeal without 
their having ventured to go that length they 
have done now. There is a blind hint about 
it that the Archbiſhop might alter the Statutes, 
but there is an expreſs affertion that what he 
was doing, was according to the intention of 
the Founder, but was not according to the 
Charter the King granted to Archbiſhop Chi- 
chele. Then I ſay, if the interpretation was 
dubious, and if the practical expoſition has 
been all one way, what is the conſequence of. terr 
that in fair reaſoning ln fair reaſoning it is Hof 
this—that if we in 1792, are conſtruing an | thir 
| inſtrument made in 1440, thoſe who lived then ¶ mor 
probably knew the uſage better than we do, W© —T 
and were better able to interpret the inſtru- I initi 
ment; it has been continued ever ſince, be- bad 


cauſe thoſe who came afterwards were ſatisfied, I catic 
| thoſe 


ES. ad Sg 
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thoſe who went before knew better than they | 


did, and I have a right to ſay, that your 
Grace's predeceſſor was adviſed by perſons 
who knew better than he what was the mean- 
ing of that inſtrument.—It is impoſſible for 
thoſe learned perſons to give us the reaſons 


for the advice which they gave; it is not 


immaterial to obſerve the reaſons they gave 
for the advice, are reaſons which were not 
ſupported according to your Grace's idea.—1 
ſtate it upon theſe grounds. The Statute is 
admitted to be of dubious interpretation, but 
I muſt add the Charter is never*confidered in 
any way dubious ;---the whole of the argument 
on the other ſide, has turned upon that which 
Il humbly conceive no man ever heard before. 


The fact is, they ſtated your Grace's prede- 


ceſſors as being Co-founders with the King. 
Now, my Lord, I need not ſtate that this word 
Founder is a word admitting of various in- 
terpretations; it is a word not only admitting 


of various interpretations in the nature of 


things, but which is moſt clearly and de- 
monſtrably ſhewn by the facts in this caſe. 
—The fact of the caſe is this. At the time of 
inſtituting this College, Archbiſhop Chichele 
had ſupplicated the King, in which ſuppli- 
cation he ſtates his motive for doing it to be, 

\ that 
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| that he thought it would give give his Collegs 
a. better chance of perpetuity if it had the 


King's name. He has property, he conveys 
it to the King to found the College, and let 
the Eleemoſynary Charity be founded by 
whom it may, no college can exiſt without the 
King being in ſome ſenſe the Founder of it. 
In the caſe of Sutton's Hoſpital that is expreſsly 
\  flated. Ot. : 


In the preſent caſe it has been thrown out 
that Archbiſhop Chichcle gave the property, I 
fay in no ſubllantial ſenſe did he give the pro- 
perty; the King does found the College, but 
the Archbiſhop, by giving the property, was in 
another ſenſe the Founder of the College, —he 


Vas Fundator polleſhonis ;—there is a good 
deal of difference, and it is a difference 


which all Lawyers have agreed to be the 
proper, fair, real, and ſubſtantial foundation 
of a College. The King makes a foundation, 
and having made it, without inquiring into the 
queſtion whether he could or not inſiſt upon re- 
gulating bye laws which he ſhould give, or 
whether he could or not controul the whole of 
the Eleemoſynary Foundation by any Statutes, 
he exprelsly delegates the power of making 
Statutes to the perſon who had given the pro- 

Ne 


(113) 
perty with which the College was to be founded, 
and I admit to his ſucceſſors. In the firſt place, 
to the character of King and Archbiſhop, there 
is a material difference. It is impoſſible to ſay 
they are in the fame ſenſe [Founders of the 
College, one gives the money, the other is 
the Founder of the College, as giving it its 
political being. The King therefore and the 


firſt Archbiſhop were not in the ſame ſenſe 


Founders ; if the King was in a different Rate 
from the firſt Archbiſhop, is there any thing 
unreaſonable in ſaying the Archbiſhop was to 
be the Founder in a different ſenſe ; if the 


King who gave the political character was a 


Founder in a different ſenſe from the firſt 
Archbiſhop, the King not giving the property, 
why ſhould not in reafon and in ſenſe the 
future Archbiſhops, who do not give the pro- 
petty, be in a different ſenſe from the firſt 
Archbiſhop, who did give it; the Archbiſhop 
could not be ſuch a Founder as the King was. 
I fay in the very circumſtance in which it was 
to exiſt, one is naturally led to look to the 
word © Founder” as applied to them all this 
being ſo, what is it the King does? My Lord, 


this Archbiſhop, who appears to have been 


anxious to promote the glory of God, the ad- 
vancement of religion, and welfare of the 
public 


| (14) 
public, is ſuppoſed not to mean to benefit 
his own kin, when he expreſſes ſuch to be his 
motive; he ſo little thought of chuſing out of 
the great body of the public, thoſe who are to 
| enjoy his bounty; that in defect of his kin, 
| his deficientibus, that he has ordained them to 
chuſe the members of this College; out of 
thoſe who are born upon the College and 
their Eſtates; but in defect of theſe, to chuſe 
te ex pauperioribus & indigentioribus in univer- 
fitate ſtudentibus. Is it not reaſonable he ſhould 
give the Statutes and Ordinances which were 
to continue, or is it not putting out of the caſe 
that great maxim of law, which allows any one 
diſpoſing of his property to affix the terms upon 
which it is to be enjoyed, and putting out of 
the caſe that moral principle which has abſo- 
lutely always prevailed ?—I ſay if he had no 
Tight to determine to what perſons it ſhould be 
., applied; unleſs he was one of the moſt capri- 
cious of men, it appears to me impoſſible he 
ſhould make that rule, which is here contended 
for. Not that it ſhould not be according to 
the language of this Charter, but that it ſhould 
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be a College ad arbitrium Archiepiſcopi Can- i 
tuarienſis, that inſtead of it being a College 10 
exiſting according to the Statutes of Chichele | 


and other venerable fathers of that See, that it 
Gy | org oo, Was 


far) 
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vas to be a . College exiſting for the Arch- 
biſhop” 8 fuccetlors, the 'next day to put an end 
to what one Archbiſhop has done tor day, and 
in ort this is to be a College without any 
foundation at all, but a mere creature, at the 
will of the Archbiſhop of Canterbury for the 
time being. I am ready to ſay, if any man 
could think of. inſtituting a College which was 
to depend upon ſuch a tenure as that, where it 
was likely to admit of ſuch deviation it is of 
no conſequence, but it is not very likely any 
perſon would think of making a ſet of Statutes 
that would even admit of that —Really the 
College is contending for a principle, that 
comes to no more nor leſs than this, that the 
College | is neceſſary for the kin of every Arch- 
biſhop that. exiſts. —I know it is not likely to 
happen from your Grace, but I ſay that is the end 
of what they are contending for. —I conceive 
my learned friends, 100 years ago, would have 
been told, it is a notorious prevailing propoſi- 

tion, which ought to have no weight at all in 


erzument.—Here is a College, which if I am 


right in the interpretation #F pur upon theſe 
Statutes, if there are 40 of the Founders” kin 
to be admitted, according to the order and 
intention oP Archbiſhop Chichele, there ought 


t0 be kh in : the. College, and err Grace's 
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predeceſſor has driven go of them out, and 1 
proteſt, if this is permitted, 1 dont't know why 
ſome ſucceſſor of your Grace ſhould not rejed 
the whole. I ſay if your Grace was to do that, 
there is an end of this queſtion. —lf it is not 
reaſonable to ſuppoſe that, do the wards of the 
Charter, on the fair import of them, ſhew it? 
1 ſay they do not; I ſay the moſt reaſonable 
and natural conſtruction is that, which I put 
upon it. My Lord, the words are not accord- 
ing to the pleaſure of the Archbiſhop of Can- 
terbury for the time being, but according to 
the ordinances of Archbiſhop Chichele and his 
ſucceſſors. It muſt be collected from attending 
to the circumſtances, which furniſh the prin- 
ciples upon which theſe Charters ought to be 
conſtrued; and if it be generally proved, that 
the Founder may give Statutes, reſerving ta 
himſelf the power of altering them, (and when 
you conſider that the fair ſenſe of the words 
which my friend has commented upon, may 
be anſwered. by conſidering the Archbiſhop 
in a ſubordinate ſenſe as founder) I ſay the 
probable meaning of ſuch Charter is this, —* 1 
Chichele, Archbiſhop of Canterbury for the 
time being, beg the King to apply ſuch and 
ſuch property, to a corporate body, making 


me cofounder, and permitting me to make my 
| | own 


(17) 


own Statutes. —If there is any other ſenſe in 
theſe words, that Chichele could. not be the 
Founder of theſe Statutes, how 1 is it to be an- 
ſwered? Muſt we not underſtand theſe words 
as they are? When a man wants to found a 
College, in a ſenſe different from the ſenſe i in 
which the King might do it, the man who 
founds it might naturally enough be ſuppoſed 


to ſay this, 1 am the Founder, as I gave the | 


property ; I will give the Statutes, and they 
muſt be waſte paper if they can be altered. 
If the words will bear this, as 1 ſubmit they 
will, let us take the rule which my learned 
friend has taken, and it is certainly a moſt 
admirable rule, in caſes where you are to 
conſider the meaning of inſtruments three or 
four centuries ago.—The Archbiſhop of Can- 
terbury is ſuppoſed to have done neither more 
nor leſs than this, that from his duty to the 
religion he profeſſed, to provide for the wel- 
fare of his poſterity, for the advancement of 
religion, and the glory of God, he 1s ſup- 
poſed to do neither more nor leſs than this; 


to go to the King, and ſay, be ſo good as to 


giye me authority to found a College, which 


ſhall vary with reſpe& to the great object and 
the provifion I ſhall make, which ſhall not be 


according to my will, but to the will of all 
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ſucceeding Archbilhops. What i is it, this great 
Prelate is ſuppoſed to do ?, He acts direQly 
contrary to the authority given, him, be ligt 
it, and impoſes upon the crown. Are we 
ot to believe he underſtood the authorit 
under which he adted 1 in 1442, better than 


* 
we do now, and that he acted according to 


that, and yet they would have you think he 
has atted direftly contrary to the authority 
under which he was to act? It could not be 
poſſible: for if you will look to thoſe Statutes, 
there i is a diſtinction ſo ſtudiouſſy taken , be. 


tween the Statutes which may be altered, and 
which may not be altered, that it muſt have 


been the cool and deliberate work of his mind 
to introduce this diſtinction to his ſucceſſors, 


I will give this inſtance ; the Warden i Is called 


upon to ſwear, and the F ellows of the College 


arecalled upon to ſwear, they will ad according 
to the Statutes. When the late injunQtion Was 
made, and the Statutes of the Fi ounder were 


altered, it were to have been wiſhed. thoſe 


| oaths had been altered with them. I am not 


impertinent enough to ſay this in an invidious 


ſenſe; but if thoſe oaths had been propounded 


to me by your Grace, I ſhould have 18 
ſupplicated you to ſpare the oath, becauſe J 
could not reconcile It, —I ſpeak this now to 


ſhew, 


pP—" cums © eau Poa 
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new, war when in theſe waths, the Founder 
ſpeaks of the Statutes not affekting bis own kin, 
he makes iſe of theſe words, Edita vel edenda, 
and allowing full power for altering the Statutes; 
but he never ſpeaks'of the reſt bf kin, but be 


confines and binds doun the power of the 


ſucceſſors particulariſing the Statutes, by theſe 
remarkable words, Statuta a me edita. This 
learned prelate was fully awake to giving them 
power for altering! the Statutes; as far therefore 
as that contemporary expreſſion goes, it is 


clearly according to the conſtruttion I put on 


the Statutes.— What was ſtated by one of your 
Lordſhips as a point to be argued, does not 
appear to me to be capable of any doubt; the 


King and the firſt Archbiſhop might have 
ſurrendered the whole power, both of the 


King and Archbiſhop, to the ſuceeſſor, if they 
bad thought proper to do ſo: my onen 


| not do it, ir ! Is very as to 62 75 


This being the conſtruction which 1 wink 
ought to be put upon this, I will ſee, whether 5 
there is in the injunttion which has been iſſued 


by the Founder's ſucceſſor, che leaſt reaſon in 
the world for ſaying he thought different from 


what he ſaid ;—1I contend there is no pretence 


for it, and how they are to eſtabliſh this, 
| | a | 1s 
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( 120 } 
is to me incomprehenfible. - Mr. Attorney 
General ſays, he could not, poſſibly do it but 
as viſitor. If your Lordſhip will look to the 
precedent. of Wincheſter College, you will ſee 
it is not ſo here, for we have neither Statute 
nor any thing elſe here, and I fay i it could, not 
be done as. viſitor, and if it has been done as 
ſuch, it has been an evil example offered by 
the viſitor, and he. has violated the Statutes of 
the; Founder by the injunttion, I will not go 
through the particulars of that injunQion, for 
this reaſon, there would be a great many per- 
fonalities; I mean the injunQtion of your 
Grace's predeceſſor, and the obſervations I 


have to make, are. obſervations which yi 
_ apply to the DE principle. l 


With 0 to thoſe injunAians which are 
ſtated, as proving that your Grace's predeceſſor 


| has adopted a principle conſonant to, that 


which is laid down by Chichele in his Statutes, 
and that he might make Statutes contrary to 
his; in the firſt place, that argument is duſt 
and aſhes, for this reaſon, ſuppoſing them to 


be contrary to his, they profeſs to act upon a 


different principle, they profels to att accord- 
ing to the Charter, and according to the 
Statutes of the Founder ** Chichele.—If 
they 


(im) 


ey l meant to do any thing contrary by thoſe 
Statutes, would they have profeſſed they were 
acting according to the Charter ?—it is impoſ- 
Gble. I will beg your Lordſhip's attention to 
the Charter of Archbiſhop Teniſon, which he 
profeſſes to make according to the Statutes of 
the Founder. He takes pains to ſtate the ſub- 
ſtance of the Statutes, in making the reform or 
interpretation of the Statutes. With reſpe@ to 
the cheſt and the money which was to be placed 
in the cheſt, he ſeemed to think they might 
now and then have occaſion to borrow money; 
accordingly he allowed them to borrow money, 


but to be repaid, which was to keep up a fund 
for defending themſelves in law ſuits, c. 


| It was not a perpetual fund, but was divided 
among the objects pointed out, and there 
ſeems ſuch an intention, as would almoſt au- 


thorize your Grace, inſtead of ſuffering this to 
be a College for the education of young per- 


ſons, to ſay it ſhould be for the benefit of 
decayed merchants. Without going through 
eſe injunctions, I ſtate it as a general obſer- 
vation upon all, it is perfectly conſiſtent with 
the conſtruction 1 have put upon the Charter; 
and thoſe which ſtate they have not that power, 


don't profeſs to do it contrary to the Statutes, 


but 
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but profeſs. to do, it according to the true jn. 
tent and meaning of the Statutes —Aſter the 
injunttion which is ſuppoſed to juſtify the 
reducing, the number of the next of kin, there 
is one which ſhews exceedingly ſtrong, how 


anxious that Archbiſhop was not to break in 


upon the Statute of the F ounder. This being 
the general Hate: of the caſe, 1 ſubmit on the 
Statute and the Charter, and the ſubſequent 


Statutes, your, Lordſhip, will not be found to 


ſay this, that Chichele and every of his ſuc- 
ceſſors from the beginning to the end, were 
groſsly miſtaken, with reſpe&t to the intent of 


-the Charter granted to him ben the quel- 


tion will be, whether the praftical conſtruction, 


is the true conſtruction or not ?—As to the 


obſervation of Mr. Attorney General, .that 
the fellowſhips have been augmented, I ſay, 
if I had the honor of being viſitor of this 


College, (and i it ſeems to me, to be a very fair 


conſtruction of theſe Statutes). 1 ſhould have 
adopted the ſame opinion with the then viſitor; 
but ſuppoling that opinion to be founded on 
the groſſeſt miſtake, it is not an opinion that 


the Archbiſhop -meant to alter the Statutes, but 
to do that which he thought was according to 
the intention of the Statutes, and his miſtaking 


the fact is no argument on the other ſide.— If 
this 


( 2. 


6 


this is 10, your Lordſhip will permit me to tay, 

it reduces it to this queſtion, is this, or not, 
repugnant to the Statute of the College ? 1 

have certainly ſeen the work which Dr. Law- 
rence helped me to, it is certainly by a perſoern 
of very great learning, and with reſpeQ _— 
whom no man can heſitate to ſpeak with defe- _ 
rence; it is an effay on collateral conſanguinity, | 

and if any perſon was to aſk my opinion of it, 

I ſhould fay, don't ſuffer any perſon to read that 
book; he has ſworn to act according to the 
plain literal grammatical ſenſe of the Statute ; 

let him aſk himſelf what a miſerable miſtake he 

will make, if inſtead of following his or n 
notions of the rule upon which he is to ä 
he ſhould go by the notions of other people: 
that it clearly ſhews what ſtrange inconſiſtency. is 
lay, in this, and ſhews a fagdneſs for a particular 

this ſyſtem. When that learned perſon could 

fair MW. think on the conſtruQtion of ſuch a Statute as 

ave MW this, he did not ſay I wiſh to ſtop at a parti- 

or; cular degree, therefore he leaves it without 

on mentioning any degree, or troubling the Col - 

hat lege about the degrees of conſanguinity. He 8 
but did not mean to ſay I ſhould flop at the 3, 4, 3 
to 5, 6, or 10th degree; the law has not ſaid I am 

ing 10 flop at ay particular Js, but he ſays I 
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am to adopt his kindred, for whom he had 


5 provided. This learned author has ſtated chere 


muſt be ſome ſtop, becauſe Courts of Equity 
ſtop at the next of kin; he ought to have gone 
on, and ſaid the argument was not fairly ſtated; 
if I give all to my relations in a lump, then 
my relations ſhall take; if you ſhall,ſee that 
affords no ground to ſay there was not any 
particular degree at which it ſhould ſtop, there 
is only one other ground worthy of notice, viz, 
that there is now no conſanguinity at all. 
To this the injunction of your Grace's prede- 
ceſſor is a ſhort anſwer. In the firſt place, 


admitting ten ſhould be admitted, and by ad- 


mitting ten of the founder's kin ſhould be ad- 


mitted, it admits there are thoſe ten fi qui tales. 
My Lords, if I was not afraid of waſting your 
time, I would read, though it is not neceſſary 
to read. but to refer your Lordſhips to the oath 


of the Warden in the ſtatutes. My Lords, 
when we are aſked what is the meaning of /z qui 
ales fint, the anſwer given is, if there are ſome 


fuck, the Attorney-General ſays, that ſhews a 
ſort of indifference about the next of kin, and 
that all mankind was of kin with him ; but 
I take it to have meant this, namely, the de- 
ſcription of perſons in which my Client ſtands ; 


nol 


Ak. - Sem ACA TT _ - o© 


(125) 
not merely thoſe who claim to be of kin, but 
thoſe who appear and ſhew themſelves to be of 
kin, and i qui tales fint they are to be ad- 
mitted. —The next thing will be to look at the 
oath of the Warden and Fellows. There have 
been appeals to the Viſitor on this ſubjeR. I have 
not been able to find they have been attended by 
any definite ſentence. It certainly is not in my 
power to ſtate the effect of thoſe appeals accu- 
rately ; but I ſhall not be found wrong in 
ſtating, previous to the injunGion, it was always 
held that the next of kin were entitled : If ſo, 
then I have a right to place myſelf on that 
ground, and ſay, there has been evidence 
againſt the validity of this injunQtion. It is 
another queſtion, whether there is an abſolute 
power which would enable them to make a new 
ſtatute for the College. My Lord, for the 
reaſons which I have given, I ſay it is incon- 
ſiſtent with the charter, and inconſiſtent with 
the uſage. Is there any thing in the principles 
of that injunction which your Grace's prede- 


ceſſor made, which throws any light upon the 


ſubject? We muſt ſee what are the grounds 
ſtated in this injunQtion. It ſays, © Whereas 
by the Charter of Foundation of your ſaid 
College, and by the original Statutes of the 

. 5 ſame, 
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ſame, made and publiſhed by our moſt Rev, 


Predeceſſor, Henry Chichele, of pious and 
happy memory, the munificent founder of 
your ſaid College, we and our ſucceſſors, 


Archbiſhops of Canterbury for the time 


being, are conſtituted Co-founders and Vi- 


ſitors of the ſaid College, with full power to 


make ordinances, ſtatutes, and interpreta- 


tions of ſtatutes, for the better government 


of the Members of the ſame. And whereas 
ye the faid Warden and Fellows of the ſaid 
College, by your petition, bearing date the 


\ 24th day of June, 1776, and unanimouſly 


agreed to, (as we are informed as well by 
the Founder's kindred; as the reſt of the 
Fellows of your Society) have humbly be- 
ſought, by virtue of the powers and authori- 
ties ſo repoſed in us and our ſucceffors, to 
relieve you from the difficulties and incon- 
veniences under which you apprehend your- 
ſelves to labour.” —What thoſe difficulties 


and inconveniences were, I don't know, as I 
have not had the opportunity of ſeeing the 
paper which is referred to. I ſuppoſe the 


Fellows of All-Souls felt it to be a matter of 


great difficulty to admit among them perſons 
not of their own deſcription. It goes on, 


By 
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„By reaſon of the very great and increaſing 
„number of your Founder's kinſmen, who, 
«© by the ſtatutes of your ſaid Founder, are 
« direQed principally," and before all others, 


e to be elected and admitted true and actual 


« Fellows of your ſaid College from the be- 
« ginning, without any time of probation, to 


„ which trial all others are directed to be ſub- 


« ject. Now we, having fully and maturely 


conſidered of and adviſed upon the contents 


“ of your ſaid petition, and the reaſons and 
“ authorities by you adduced in ſupport of 


the ſame, do, by virtue of the powers in us 


„ repoſed, as Co-founder, Viſitor, and Inter- 


* preter (Vith reſpect to thoſe words Co- 


founder, Viſitor, and Interpreter,” they are 
words of courſe merely, and go no ſurther than 
that) —* of the ſtatutes of your ſaid College, 
* pronounce, adjudge, decree, ordain, and 
„ declare in manner and form following. 
„ Firſt, we are of opinion (and this is cer- 
tainly an opinion he did not mean to ex- 
preſs) that it never was the intention of the 
* ſeveral illuſtrious princes, Kings and Queens 
« of this realm, who granted and confirmed 
* your Charter of Foundation, protected you 
« with privileges and immunities, and en- 
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© dowed you with many 1 poſſeſſions (to 


* which others have been added by perſons 


* who were ſtrangers to your Founder's 
blood); nor of the Parliament which, in the 
* reign of Henry the Seventh, confirmed and 


«+ eſtabliſhed your ſeveral Charters and Ef- 
e tates; nor of your learned and pious 


* Founder himſelf, whoſe genuine and avoy- 
© ed motives for this his munificent foundation 
% were the glory of God, the increaſe of reli- 
* gion and learning, and the public benefit of 
* the whole realm; it never was (we conceive) 
5s their intention that your College ſhould be 
6 totally filled with perſons of one blood or 
e family, to the utter excluſion of ſuch other 


* learned and deſerving candidates as cannot 


** make proof of their deſcent from your 
«© Founder's collateral relations.“ —1I take no- 
tice of that, becauſe I have heard it ſaid, in 


chuſing the Founder's kin, ſuch as prove them- 


ſelves to be ſo, run a prodigious riſque of be- 
ing rejected. Is it poflible to ſay that? Is 
it ſound argument to ſay, I will ele& thoſe 
who are not Founder's kin ?—The Injunction 
goes on? *© An event which, unleſs a remedy 
© be timely provided, may probably ſoon take 


place, as it is the nature of conſanguinity to 


diffuſe 
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« diffuſe itſelf more widely, and the kindred. 


* to become more numerous, in proportion to 


« their diſtance from the perſon who is the 
« root of ſuch conſanguinity, and which rea- 
„ſonable apprehenſion has alſo been nearly 
4 exemplified in faQ.”—Then, my Lord, he 
tells them they are not to be compelled to 
elect more than ten of the Founder's kin, and 
in that they are to be guided by their judg- 
ment, oaths, and ſtatutes; and he concludes 
with this remarkable paſſage: © Nothing 


« doubting but that laying afide all prejudice, 


© favour, partiality, and other ſiniſter motives, 
„ye will make a due and conſcientious uſe of 
that freedom of election to which we have 
* thought it juſt to reſtore you, in conformity, 


as we are fully perſuaded, to the real inten- 


tions of your Founder, and which we con- 
* ceive he would himſelf have provided for in 
„like manner, had he foreſeen the future con- 
* ſequences of the generality of his own ex- 
* prefſions at the diſtance of more than three 
hundred years.” — Really, my Lord, this 
concluding paſſage would lead me to preſs this 
caſe upon your Grace's attention, from this 
principle, that under the idea of reſtoring the 
perſons to the ſituation in which they were 
| | meant 
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meant to be, is the grand ſecret of deſtroying 
all eftabliſhments whatever. Is it poſſible to 
ſay that it is conſiſtent with his intention to 
hold out the idea of reſtoring thoſe perſons to 
the freedom of ele ion and choice, which it is 
ſuppoſed they ought to have, when his intention 
is fi qui tales? I deſire to know how it can be, 
J am free to ſay, I have not taken up that part 
of the caſe without conſidering of it, and can. 
not reconcile it by any means, 


My Lords, the gentleman who brings this 
appeal, is a gentleman admitted to be of the 
lineage of the perſon wha is the common father 
of all the Members of this College. He 1s not 
denied to be qualified in every reſpect as to 
morals and learning. He was not capable of 
being rejected. He feels that injuſtice has 
been done to him, and to the lineage of the 
Founder. This gentleman has offered himſelf 
as a candidate on thoſe grounds, and has been 
refuſed; and I ſay your Grace is fully com- 
petent to eſtabliſh him in thofe rights, and to 
oblige them, according to all uſage, to make 
choice of thoſe perſons ſo claiming.—If this 
injunction is a nullity, obedience to it is no- 
thing; and if obedience to it is nothing, he was 

the 


= 


the only candidate capable of being elected; 
and being ſo, he is the candidate that ought to 
be declared duly elected; and I truſt your 
Grace will think the right of the next of kin has 
been violated, and that this College will not 
receive the children of the Founder with open 
arms. beg your Grace's pardon for hav- 


ing given you ſo much trouble; certainly the 
caſe is of importance to the College, and cer- 


tainly it is of importance to the exiſtence of 
every learned ſociety ; but ſo long as it can be 
legally executed, it muſt be ſo. It is of ſuch 
infinite importance to ſecure the principle that 
a man during life ſhall be permitted the benefits 
of his exertions, in humble hope they may live 


hereafter. It is a moſt ſacred principle, never 


to be deviated from, that whatever is given to 
charitable purpoſes, ſhall be applied in the 
form in which it is given, and the moſt anxious 
duty of the legiſlature is to ſecure that as near 
as poſſible. If it had been propoſed to the 
legiſlature to do that which your Grace's pre- 
deceſſor has done (though I verily believe it 
could not in the firſt place), it would be treated 
vith the ſpirit with which I dare not ſpeak it 
here, on the part of thoſe who receive the 


bounty of the Founder. We ſtand here as 


* thoſe 
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( 132 } 
thoſe who would have had a title to this pro, 


perty. I therefore have a double ſpecies of 


title, and I reſt with entire canfidence on your 
Grace's judgment, being very well perſuaded 
that if your Grace ſhall give a determination 
different from that we requeſt, it myſt he an 


error in judgment on my part, whioh'leads me 


to hope your Lordſhip will think on this ſub. 
ject as I do. Therefore, with the fulleſt con- 
fidence, I leave the caſe, heing aſſured it will 
be treated with the greateſt attention 10 regen 
and Juſtice, 


PDR. 


DR. 


(133) 


DR. LAWRENCE. 


Er LORDS, 


As the natural importance of this 
queſtion has' been admitted by the arguments 
uſed, and as it is a queſtion which muſt eſta- 
bliſh and ſecure a qualified freedom of election 
in this ſociety, and to fix for ever the rule 
which is to govern this College, it will neceſſa- 
rily lead me to ſome length, and makes it ne- 
ceſſary for me to be ſtill more elaborate than 
I have before, though I feel I certainly ſhall 
not be induced to take up any of your Grace's 
time ſuperfluouſly. I do not therefore intend 
to begin with any long detail of all that I have 
thought or heard for fifteen years on the ſubjett 
of this Injunction, in order to ſtate to your 
Grace that ſome great men think it a good In- 
junction, and others do not; nor {hall I enter 
into the arguments contained in pamphlets on 
this ſubje&, becauſe I do admit the Injunction 
itſelf to be an anſwer to that. I admit it, be- 
cauſe to the number of ten, thoſe perfons con- 

1 tended 
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tended for are to be admitted under this In- 
junction; at the ſame time 1 feel it incumbent 
on me to endeavour to remove one or two dif. 
advantages under which 1 feel myſelf in this 
cauſe. p 


% 


The firſt is, that imputation which has been 
thrown out on my clients, as if there was ſome 
ingratitude ; to which the firſt great anſwer 
might be, that for a hundred years this has been 
litigated, and the whole number, at leaſt the 
majority, have conſidered it in different points 
of view, they did not think they were bound 
down in the manner in which it is ſaid they are 
bound down. Various appeals were brought, 
and generally met the ſame fate. At the ſame 
time I muſt ſay, it does appear they are in 
themſelves the moſt grateful, and pay the high- 
eft compliment to their venerable Co-founder; 


and I conceive they cannot better ſhew their 


gratitude, than by acting according to his or- 
ders; that it was meant for the public benefit, 
and not to do that which was ſaid to be intended 
to be conferred by the Crown. 


The other point, which 1 do feel to be a 
greater diſadvantage, is the interpretation of 
| the 
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the.power. I do know there is nothing from 


which a good mind flies, or which gives 


riſe to more doubts and jealouſies of every 
kind, than in pronouncing for power in ſueh a 
caſe as this; at the ſame time I muſt remind 
your Grace, you are the Truſtee of that power. 
In the caſe that comes now before you, we 
only contend for the due exerciſe of that power 
which your Grace's predeceſſors have had. 


My Lords, with theſe previous obſervations, 

I ſhall proceed more direaly to the argument 
itſelf ; and the firſt point I think it is neceſſary 
to diſcuſs is the nature of the inveſtment, which 
they lay down to be according to the paſſage 
that was quoted from Lord Coke. When 1 
lay Inveſtment, I mean the Letters Patent, or, 
as it is called on the other fide, Licence of In- 
corporation. It is by no means a Licence of 
Incorporation. With reſpect to all the other 
Colleges that preceded this in the univerſity of 
Oxford, it is the ſame. I believe that of Ba- 
liol College is in the ſame manner. Exeter 
College and Lincoln College were both by Li- 
cence, and alſo Oriel College. New College 
was the next; and from New College it was a 
great part of theſe ſtatutes were derived, as 
Ee | Arch- 


(us) 
Archbiſhop Chichele was one of the original 
Fellows, and every paſſage of thoſe ſtatutes 
fhews ſome ſtrong mark of imitation. That 
began by a licence to the Founder, which is 


abridged, It appears to be a mere licence to 


William of Wickham, that he might found a 
College, and he did give this Charter of Foun- 
dation. With reſpeR to other foundations of 
this kind, there is one that perhaps it will be 
beſt to take notice of now; it was another 
foundation of Archbiſhop: Chichele in Henry 
the Fifth's time; I mean the collegiate church 
at Higham Ferrers. It is to be obſerved in 
this inſtrument a power is given to the Arch- 
biſhop: and his heirs, that they, and not the 
King, might be enabled to aſk and eftabliſh 
a collegiate church to be given by the Arch- 
biſhop or his heirs; there are given powers 
to ſue and be ſued; and then follows that 
which relates that the tenure in Frankalmoign 
is the fame. In this inſtance a power is given 
for him to confer to them the lands he held; 
inſtead of which, in this inſtrument, the King 
grants them away. With reſpect to ſome ma- 
nors which had come into the poffeſſion of 
ſome lady, the King grants whatever remainder 
he has, and he then grants licence and autho- 
. rity 
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rity that they might he able to hold thaſe in 

the ſame- manner as the other. The whole 
tenor and purport of this is for the Archbiſhap 
and his heirs. to do ſomething. The King 
alone appears to he the principal actor; he 
ſounds the College, and he gives the Charter; 
he gives it to he held of him in Frankalmaign ; 
be adds the clayſes of exemption, and particu ; 
larly that during the yacaney of the wardenihijn, 
it ſhould not eome into bis hands in his qua- 
lity of Royal Founder. And it remains to be 
conſidered whether the atts of the King are 
of ſuch a nature as ta make him Faunder in 
law, and whether the viſitorial power is ſuch a 
power as belongs to the King, Archbiſhop Chi- 
chele giving the land, and the King afterwards 
waking the grant“ What is or is net a 
Founder has been ſtated by his Majeſty's Sali - 
citor-General, upon an authority which, I 


ſhould; have thought he would not have relied 


upon, ta argue the etymology af the word 
Fundator.“ Certainly if the Solieitor-Ge⸗ 
neral had heen pleaſed, he might have added a 
number of others; but in the preſent inſtance 


I hall take the liberty of gaing to the Crawn 


Law though not as the Crown Lay is in itſelf 


an ere in this caſs, but inaſmuch as it is 
| referred 5 
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referred to. There is an old work which con- 
tains the foundation of ——, and here it is to be 
obſerved that . Viſitor” is interpreted and con- 
ſtrued in the disjunftive. In the ſame manner 
the year books explain this queſtion of Foun- 
derſhip ; 1 think it is the 12th or 14th of 
Harry the Eighth. There it is ſaid a man may 
be Founder of a College, by whatever means 
it came into the hands of the Crown ; whether 
it came by eſcheat, or the gift of any perſon, 
it was in the hands of the Crown ſufficiently 
for the Crown to grant it out. There are va- 
rious cafes of Abbeys and Colleges, the foun- 
dations of which were Royal foundations, and 
were ſo conſidered. Here is the Charter of 
Foundation of the Priory of in King 


Henry the Firſt's time. It is in the ſecond 
volume of Dugdale, 337, the Latin Edition; 
and it appears one Peter ——, in the King's 


ſervice, wiſhed to found this Priory. He died, 
and the lands came into his father's hands. 
Thoſe lands were'made over to the King, and 


the King goes on and ſtates, —&c. &c. Here 


the grant is given to be held of the King and 
his heirs in Frankalmoign. He proceeds and 
Rates particularly the caſe of the vacancies, 
&c. &c. There is the direct and poſitive 
Ln 17's: tenure 
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r 


tenure you will find all 1 under an at 5 


of this ſort. He puts the limitgtion in the 
grant. That is certainly as: wege act as it 


is poſſible to imagine, and he, alſo ſtates it 
ſhould be regarded. There is alſo anqther | 


clauſe. where .he particularly ſtates again the 
circumſtance” of this Priory - having been 


founded from the lands and goods of the afore- 


ſaid Peter.—It. i is of bis ſpecial grace and fa- 


vour he makes a particular exemption in that 


inſtance. Here 1s another inſtance of a ſimilar 


kind in Richard the Second's time, which is 
— in Dugdale, 964. 


St. John's, near, 
The, firſt part is an antient hiſtory upon the 
15 ſtating the facts that William Lord 
expreſſed his intention upon the ſub- 


jet. And there are various grants made by 


Richard to this houſe. There is one in the 


6th of Richard the Second, where he mentions 


it as © the Houſe by us lately, founded. ” And 


LIE AS 


afterwards, i in the reign of. Henry the: Seventh, 


there is a further grant to this very houſe, as as 
the houſe of Royal foundation, being ec 


by his progenitors. 


There i is a ſimilar inſtance of Fothering- 
hough | in Dugdale, 158. There was a. grant of 
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the land to the King; the King takes it, and 
founds, &c. Vide Dugdale.—I believe there 
is an inſtance alfo reſpecting Clare-Hall.— 
With reſpe& to the cafe of Oriel College, it 
was this: Adam —, Almoner to Fd- 
ward the Second, purchaſed ſome Jand, and 
got a licence from the King to ere a College; 
and then, in the 19th of Edward the Second, 
the King himſelf erects a College. Adam — 
had ereQted this College aftually—the King 
grants to him—and the King by that act be- 
comes founder.” —Fhere are fome other cir- 
cumſtances in this caſe to which I ſhall Tead 
your Grace by and bye; I mean particularly 
ſome circumſtances about the ſtatutes, and the 
King's grants to his College. This is therefore, 
as we contend, an inſtance of a Royal founda- 


tion in conſequence of grants being made 


with a power from the King for certain pur- 
Poſes to make ſtatutes to all perpetuity. And 
upon this foundation a queſtion aroſe about 
the 11th George the Firſt, when a hearing was 
' adjudged. The queſtion aroſe in the nature 
of a prohibition ; I believe it was determined 
in the Court of Common Pleas. The note 
from whence I take this is the manuſcript note. 
An election of Fellows had taken place; an 


appeal 


the foundation of 
Henry the Eighth by the Diſſolution. On that 


1 


appeal was made to the Viſitor, and he deter- 


mined And they brought a prohi- 
bition againſt the Biſhop of Lincoln, as aQting 


where he had no authority. Upon that occa- 
fion they pleaded the College was a Royal 
foundation. The Biſhop replied it was founded 


by Adam Three caſes were taken, 
and by the amount of the evidence that was 
produced on that occaſion, it was given againſt 
the Biſhop, and the Court determined King 


Edward was to be held as founder of the Col- 
lege. There is a caſe more remarkable, 1 


mean the caſe of Sutton's Hoſpital, and that is 


account certain perſons were willing to be 
benefaQtors to certain Colleges. He erefted 


this into a College. The King names the 


Maſters and Scholars, and he gives authority 
to certain perſons to make ſtatutes from time 


to time,—So much then for the various in- 


ſtances that ſeem to be bearing upon this caſe. 
It remains now to ſee a little the evidence in 
this inſtance with reſpeft to this inſtrument, 
whether it is or not an inſtrument that does 
conſtitute it a Royal foundation, and whether 
Hepry the Sixth has been and ought to be 
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cohRidersd as the founder 1 this College; and 


1 
here I ſhall endeavour to ſupply in ſome degree b 
thoſe defects that were complained of by the q 
Solicitor-General, that he could not find, 1 1 
mean the Charters that relate to this College. 5 

I muft obſerve the Charters which have been i 
read on this very day, recite this College to be ö 
of the foundation of the King; it particularly c 
relates that foundation to be the motive to in- t 
dude the King to give very large and ample t 
privileges. There was, to be fure, as was ob- t 
ſerved, ſome trace of a Charter between the f 
Letters Patent and the Charter read to-day. i 
It was not fent, but I believe an account of 1 
that Charter is to be found in the public books. c 

1 am forry it was not here, becauſe it happens t 
to contain a grant and various alterations. |: 
That is the Chartet that bears date the 18th p 
Hehry the Sixth, and is to be found in Wood's Wi 
Hiſtory. t 

| 5 | | | t 

My Lords, with teſpe& to thoſe acts of Par- ſ 
lament which are the next public inſtruments 2 
to ſhew in what light this fouhdation was held, n 


the firſt is from the Rolls of Parliament of the is 
firſt of Edward the Fourth, vol: 3, page 490 5 

the Roll is nuniber 41 of that year, There is a 
| ey | an 


„ 

an exemption in favour of any licence granted 
by any of the Houſe of Lancaſter, under whieh 
any perfon had founded any Hoſpital or Col- 
lege, and excepting as much as there might be 
any thing of the King's advowſon in it. There 
is an exemption of another kind. If it had 
been a licence, and fo conſtrued, the former 
clauſe to which I refer would have protected 
the whole, except the King's advowſon, and 
that is the only thing excepted. The founda- 
tions are to ſtand to their charters, but it is not 
ſo as to the lands of the King. Under this act 
it was that all thofe poſſeſſions given by Henry 
were taken away. Edward the Fourth, con- 
ceiving it to be a proper inſtitution, gave back 
thofe lands, though it was not exactly calcu- 
lated for the purpoſe intended, that of giving 
perpetuity and ftability to it; it only makes it 
ſubject to all the great political revolutions in 
this kingdom. Thoſe alterations of Edward 
the Fourth being done away, this act of re- 
ſumption was put in force againſt this College, 
and on that occaſion they petitioned Parlia- 
ment in the fourth of Henry the Seventh. It 
is in the printed Rolls, page 430, number 29. 
In conſequence of this it was the caſe of Wood 
and Coxhead came on, with reſpeR to ſome toll 
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for paſſage over a bridge, which it: was pres 
tended the tenants of this College were exempt 
from. The reſumption of thoſe privileges were 
pleaded on the other fide, and there was a de- 
_ Cifion in conſequence in favour of the College 
of All-Souls. I do not know whether it is ne- 


ceſſary to ſtate thoſe have been confirmed by 


Henry the Eighth, by Elizabeth, and James 
and Charles the Firſt ; but it will be here ob- 
ſerved, this petition is the petition of the War. 
den of All-Souls, and they. themſelves ſtate 
Henky to be their founder ; Archbiſhap Chi- 
chele was the co-founder, and never did they, 
during all thoſe revolutions, ever conſider that 
as a bar. But all theſe evils have occurred in 
conſequence of thoſe regulations of which it is 
attempted to deprive them. There was ſome- 
thing like begging the queſtion, in what the 
Solicitor-General ſaid, as if there was ſlight of 
hand between the real founder and the nomi- 
nal founder. I muſt confeſs I was ſurprized 
at that, as it ſeems an intimation that the King 
could be made a truſtee for an individual. 1 
muſt differ from that, becauſe I think I have 
ſeen it laid down in books of the law, that the 
King cannot be made a truſtee for any private 
perſon under any circumſtance ; he is the 
truſtee 
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truſtee of the realm, and he cannot have any 


truſtee. I believe that is the doctrine laid 


down in Bacon's Abridgment, and it is in the 
year books diſtinctly laid down; the particular 
paſſage is the g7th of Henry the Sixth, and 
alſo the gth of Henry the Fourth. It is faid 
he cannot be enfeoffed, and that the King 
cannot be made a truſtee for private purpoſes. 

My Lords, I apprehend, after this detail, 
which I fear has been too long, it will be un- 
neceſſary for me to add any thing as to the 
foundation of the King. The next point will 


be whether, if this was to be conſidered the 


foundation of the King, the King can grant 
away this power of making ſtatutes in perpe- 
tuity to the Archbiſhop and his ſucceſſors ? 
That is a point which is abandoned on the 
other ſide; for in what we heard this day, it 
was directly admitted that certainly ſuch a 
power could be granted; and I will add, ſuch 
a power can be granted even by the licence of 


incorporation, if it was nothing more,—not in 


this particular inſtance only, but in all inſtances 
where he gives a letter of licence; and if that 
be the term and condition of his Royal grace 


and fayour in granting that licence, that J ap- 


prehend 
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giakond would be binding. In the very vale 
"which has been referred to, of 'Sutton's Hoſpi- 
tal, which is a mere licence of Incorporation, 
in that inſtance there is a power given to Sutton, 
or ſuch of them as he ſhall appoint, to make 
ſtatutes. I apprebend, even if it was of that 
nature and deſcription (but which I ttuſt it will 
not be found to be), even then, if ſuch were 
the terms of Incorporation, that would be 
bound by accepting the licence of Incorpora- 
tion granting thoſe powers. It is to be conſi- 


dered next, whether thoſe powers can be limited 

by any one of thoſe perſons who take the 

powers. I apprehend they can, if they are t 
ſ 


perſons of the deſcription here ſtated in a cor- 
porate capacity. The meaning of the King d 
ſeems to be to conſign that to other politic r 
bodies of the ſame duration as himſelf. It isa ¶ it 
caſe in which, the law was particularly, jealous. 0) 
Corporations are certainly borrowed from the te 
civil law, the civil law from the philoſophy and I vi 
enquiry of the Grecian. ſtate. If that be the WW pc 
nature of ſuch Corporations, thoſe , perſons MW pe 
muſt be conſidered in the ſame equality as du 
Cbichele in this inſtance, for the purpoſes of I vil 
obtaining the ſpecial patronage, of the Crown. iſ ve 
Is it then of that kind which has been ſaid to- ſor 
night? 
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night? Do we contend it ĩs to be of that fludtu- 


ating deſcription? Certainly no; we do not 


contend that. When the power is given them 
altogether, it is to be preſumed they will govern 
according to the fair interpretation 'of the 
power which is to be the ground itſelf of the 
original authority, and the ſource of all power, 
and that they will carry it into effect as far as 
they can. Whatever was the real ſound inten- 
tion of the granter, in this inſtance . the King 
himſelf, with reſpe& to the power of the co- 
founder, there is a reaſon why 1 ſhall inſiſt 


upon that power in this caſe, not with reſpe& 


to the extent of that power, but as to the occa- 


hon of exerciſing it, that it is of another ſort of 


deſcription from the viſitatorial power ; and the 
reaſon is, I think it muſt be admitted to me, 

it is a power that is not fettered as to the time 
of its exertion; and whatever they may con- 
tend upon the other points of this power, the 
viſitatorial power is in the nature of a judicial 
power; and I apprehend that was the reaſon, 


perhaps, why the word Co-founder was intro- 


duced a part of the ſtatute conveying it. The 
viſitatorial power was read on the other fide ; 
ve read the introduction, ſhewing the ſucceſ- 
lors would have the patronage of this College. 
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They went on ſomething more, in order to 
ſhew of what nature the viſitatorial power was. 
Mir. Solicitor-General ſtated the = as ae 

viſitatotial power; therefore this preeedent, 
which is the precedent of Biſhop Cooper, in no 
degree applies, which ſtates the vifitatorial power 
as an inferior power, not depending upon foun- 
derſhip. I think that is a kind of argument! 
did not expect to hear from the learning of that 
gentleman, that a precedent taken from an in- 
ferior power is fit a precedent to guide a ſupe- 
rior power. I ſay the reverſe of that would be 
a good poſition, if we had urged it, 


My Lords, if I have ſucceetled fo far in 
eſtabliſhing that this inſtrument purports to be 
a Charter of Foundation, not in the ſenſe in 
which we talk of a Royal Charter, but in the 
ſenſe which William of Wickham gave his 
Charter of Incorporation, as it is called (it is 
properly entitled Letters Patent, or Charter of 
Foundation); if I have ſucceeded in eſtabliſh- 
ing the nature of that inſtrument, and the right 
of the King to the fonnderfhip, that he did 
make ſtatutes, and that they are limited to 
perfons; in doing that, I hope I have alſo 
eſtabliſhed the other point, that that power may 
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be put in mation, and therefore this injundtion 
was properly and duly made, and not to be 


called a vu aut * the r of 
blood. 


The next point is, what is the nature of this 
injunction, and how far it is a proper execution 
of the powers which may reſide in your Grace, 


and did refide in your Grace's predeceſſors, 


and whether it is ſuch an exerciſe of power as 
ought to be confirmed in this inſtance ; and 


thoſe are the. queſtions which came now ta be | 


diſcuſſed. 


With reſpelt to the ſeveral exerciſes of 


power that have been made uſe of at different 


times, and upon which his Majeſty's Attorney- 
General dwelt ſo much at length, I certainly 
ſhall not add, by way of inſtances, at the ſame 


length, but ſhall mention thoſe which were 


omitted by him; I mean a particular inſtance 
of power which relates to the increaſe of com- 
mons, becauſe there you will obſerve the 
founder gives a certain ſum of money, and 
whatever might be the price of corn, oyer and 
aboye that he orders it, like the reſt of the 
Collage money, to be carried to che public 
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cheſt. If the increaſe of commons had been 


made merely with reference to the value of 
money, and then he had ſaid they ought not 


to have commons allowed them ſo much more 
in value, becauſe the price is ſo altered, that 
| might be ſaid to be ſomething touching on the 
equity of the ſubje& ; but the injunction does 
not reſt there. He relates, in future, whatever 
increaſe there be in corn rates, over and above 
0 the old rate at the time of the founder, the 
increaſe of the corn rates ſhall go to the in- 
creaſe of commons, without any reference to 


the price of proviſions at this time. Now with 


reſpe& to this ſtatute, perhaps I ſhall find it 
neceſſary to lead your Grace rather more mi- 
nutely than I ſhould wiſh at this time of night 
Into the wording of the ſtatute, and as to the 
ſignification of theſe words, I mean the word 
Election. The firſt thing that probably 
may draw your Grace's attention, is the word- 
Ing of the ſtatute from which this is evidently 
copied. In New College ſtatute, all the firſt 
part is the ſame. There is not one word of 
elektion here, - becauſe here they are to be 
admitted without any difficulty by the way of 
prerogative. - In the firſt inſtance, we are to 
obſerye ſome of the ſtrongeſt words are omitted, 
e : Dh and 
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and others are introduced. Another obferva- 


tion from this ſtatute of New College, it may be 
proper to premiſe, —the Founder's kindred are 


preferred. When I addreſs your Grace upon 


this ſubject, I believe I addreſs you under the 


correction of a learned perſon preſent, better | 
acquainted with theſe ſtatutes than myſelf, and 


who will correct me if I am wrong, when I 
ſtate there are various other privileges given to 


the Founder's kindred. By the ftatute of 


Wickham there is a particular allowance of 


money, which is not in the College of All- 


Souls; they are enabled to hold livings of 


double the value any perſon may hold of pri- 


vate fortune, and in all things they have 
double the advantage any other perſon has. 
Here there is no mention of any particular 
privilege given to'the Founder's kin from one 
end to the other; from whence I infer one 
thing, making this ſtatute with a reference to 


thoſe, he does ſhew throughout he did not 
mean to give them ſuch great advantages as 


they had in New College. As the beſt mode 
of interpreting words is by the context, I muſt 
obſerve in this ſtatute the election is (agreeable 
to the very words of the charter) expreſsly 


nn and given to the Warden only. The 
, charter 
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charter itſelf here gives the election to the 
Warden and all his ſucceſſors, without any 
thing to the Fellows, By this ſtatute the Fel. 
lows have nothing to do with it. Lou will find 
in the Fellows“ oath there is nothing about 
eleftion. Admiſſion is the thing which they 
have ſomething' to do with; they ſwear. only 
they will admit them, without ſaying any thing 
ol the eleftion. The part of this ſtatute which 

does belong to the Fellows, is the right of 
nomination ; and 1 apprehend this is, under 
the words of the ſtatute, an open nomination; 
that all thoſe Fellows who are preſent at the 
time in the univerſity of Oxford come into the 
hall, a majority of them determine upon a 
certain number of perſons far thoſe vacancies. 
It may happen there may be a majority of 
perſons for more of the candidates than are 
neceſſary to fill up the vacancies, I believe 
out of thirty, the majority may be for five for 
three vacancies, as in the preſent election. 
In an election of this kind, where there were 
three vacaneies and ten candidates, the Warden 
is to elect perſons nominated by the Fellows, 
It was. remarked to your Grace by the Soli- 
citor-General, that there are other perſons 
from different dioceſes, and the province of 
70 C.aanter⸗ 


(23) 
Canterbury, ſpecified to be preferred in defeR 
of Founder's kin; but what has been the inva- 
riable prałtice of the College, from the firſt 
time to the preſent, with reſpect to thoſe per- 


fons ? They are never fuppoſed to have any 


nomination, they being all elected together. 
If there be juſt a ſufficient number, he takes 
that number; if there are more, he takes them. 


quite nomination. This, as I take it, is a 


ſtrong explanation of the preference with re- 
ſpekt to the next of kin. They are not likely 
tb be rekuſed; but with refpeft to the other 
perfons, they have the right of ferving at 
elettions, but are not in the nomination. 
There is an obſervation on the face of the 
charter itfelf (if the nomination is contended 
to be a part of the election) which proves the 
contrary, becauſe the election is, by a clauſe of 
that charter, to be given to the Warden and 
his ſucceſſors. When you find the word 
Election reſtrained in this ſtatute to the care of 
the Warden, when you find that certain att is 
confined to the Warden, it ſeems to be a pretty 


ſtrong explanation of the intention, and it can- 


not be conſidered as an act which can be con- 
founded with the other; it would be totally 


dii- 
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pw fannd, inthe ſtatutes, pms it is. "the pokitive 
diſtinction of the law. The reſult is almoſt 
neceſſary, as the majority. can fall but on one. 
As, to the difference between the two things, 1 
don't know whether it vill be neceſſary io quote 
any paſſages to that. 1, can. refer to ſome. 
There was an application made to the Pope to 
ſet aſide the election of a Biſhop, and it is 
ſtated, Si Hoc, Kc. — There are ſeveral other 


paſſag ges to the ſame, purpoſes, where thoſe 


words are uſed in contradiſtinQion to, each 
other... Perhaps the beſt authority is, that of 
Lindwood, ; the ſuppoſed 1 writer of. thoſe ſta- 
tutes.— That ſeems to me to make out the 
ſenſe of the word Eligere. What advantages 
vere his kindred to receive from this proba- 
tion ? þ1 apprehend this ſtatute itſelf would an- 
ſwer that the bare nomination is enough. 
F rom the nomination the Warden eledts. After 
tbe firlt year, viz. the year of probation, they 
have no nomination. After that comes ano- 
ther eleQion, which in reality i is a ſevere elec- 
tion; and when they come to be a true Fellow, 
they, are then to baye a, majority of che whole; 

and 


: » * 
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end not only a majority of the whole preſent, 


but two-thirds of the whole body to which they 


belong; and if they cannot obtain in one day 
ſuch a majority, then they have two days 
more; but if they can get neither of thoſe 
majorities, ihey are ipſo fallo excluded from 
the College ; and that is a more ſevere eleftion 
than the other. From this the Founder's kin- 


dred would be exempted; it was a particular 


advantage intended' to be given, and that alone 
vould be a ſufficient advantage to his kindred. 
In this cafe, this is the interpretation which the 
College bas long put upon the ſtatute : if it had 
been interpreted upon any other, it would have' 


ſons entirely from the College, and cutting 


them off from alt the preference, whatever it 
might be. They had no chance of getting a 
deciſion upon that principle, but by trying 


whether it was the third, fourth, fifth, fixth, 
eighth, or tenth degree. They tried various 
appeals upon that ground, and the various 
vifitors thought, as the ſtatute ſtood, there was 
no ſuch limitation on the face of it, and chat 
by the confirution upon which it ſhould pro- 


ceed, none of thofe ſteps could be taken, either 
by the Civil or nn law, which I believe are 
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lated in that very book to which the Solicitor. 
General thought proper to allude, and with 


which he amuſed himſelf about the Common 
Law. In none of thoſe caſes is there an in- 


ſtance of conſanguinity: being admitted above 
a certain degree. From that they thought the 
beſt interpretation was to be found ; and there- 


fore it was thought by that Jearned perſon, and 
. by another who preceded him in the argument, 
to be the beſt law to which they could apply 


for an explanation. It certainly became the 
College to conſider the other points in this 
caſe. They were willing to do that which 
they thought would not hurt the feelings 
of all mankind, I mean that of taking a 


limitation in number rather than in de- 
gree to exclude all in future; and J confeſs 
I cannot but think it a ſtrong authority, as to 
the feelings of mankind at large, when you 
find an opinion given upon this very ſubjea 
by Burn, on the Eccleſiaſtical Law, publiſhed 
in 1775, that is, two years before the injunc- 
tion of Archbiſhop Cornwallis; and after 
quoting — — — and ſtating the proceedings 


at Wincheſter and New College, he proceeds 


himſelf, and gives his opinion—an opinion; un- 


biaſſed, which will entitle me to ſay the moral 
| feelings 
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feelings were ſhewn before the injunction of 
your predeceflor. I now come, after ſubmit- 
ting'that interpretation, to that which the in- 
junction itſelf profeſſes, which I do think is 
certainly the real ſound ground of the injunc- 
tion, and is agreeable to the Founder's meaning 
and intention. All that I am bound in this 
caſe to make out is this, that there is a fair op- 
portunity and a fair occaſion of calling upon 
the power of the Co-founder for ſome limita- 
tion. If I can make out that, there muſt have 
been two intentions conſiſtent with each other, 
if they are puſhed to the extent. On the other 
fide, it muſt be contended by the learned Gen- 
tleman, and by his Majeſty's Advocate, that 
the intention of the Founder was extreme in 
one inſtance, that he meant his relations ſhould 
receive the whole, and they were to exclude 
all others, and that he had no intention to 
benefit others but in the caſe of failure of 
kindred. The only queſtion will be, whether 
or no this was a proper ſound exerciſe of the 
diſcretion of Archbiſhop Cornwallis * Now 
that there was an intention to benefit the public 
you Muſt certainly take for granted, becauſe I 
apprehend it was a kind of thing which the law 


never could fayour ; the ſettlements never 
U 3 | \ could 
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could be made with reſtrictions only for! the 
purpoſes of one family. All theſe foundations, 
of whatever ſort and deſcription they are, they 
all are ſuppoſed to be for the great public be- 
nefit in the firſt inſtance. 1 believe the kin of 
all founders of Colleges have che preference in 
ſome things, but not to the excluſion of all 
others, and æhis injunction was to remedy that 
evil. William of Wickham founded his Col- 
lege upon the ſame principles. It could not 
be in the idea of any man founding a College 
of this ſort, that it was to be conſined to his 
deſcendants only. This very ſtatute itſelf is 
full of the moſt minute provifions. Why did 
he make all thoſe regulations, if (according to 
their argument, he did not wiſh, them to be 
preſſed upon the College? Throughout the 
whole body of the ſtatute, the word Fellows“ 
never comes without Scholars; alſo there 
are various other inſtances where the ſame pre- 
_ vails; be ſuppoſes ſome of his kindred to be in, 
and he provides for others not of his kin, 
I apprehend, then, if the Gemlemen don't or 
cannot puſh it to that extreme, they muſt admit 
there was an intention of benefiting the public, 
and alſo that it muſt have been the real inten- 
tion of the King. It cannot be fuppoſed the 

N King 


C7777. © © 2. an. 4 on. 


= 4& 


= -- 7 
e King granted his licence for the mere purpoſes 
8, of a private family, but that be atted as truſtee 
y for the whole public, though it may not be 
2 inconſiſtent that ſome advantage ſhould be de- 
of WW rived to this particular family. If that be once 
in admitted, then we come merely to this queſtion, 
l whether they are ſuppoſed to be few or many? 
at But, ſay they, there is only one other ſtatute as 
|. to that, and that is what I have mentioned 
ot about veſts: it Rates, the Fellows ſhall have 
ge veſts ſo and ſo; it ſays only © Si qui tales ſint,” — 
Us if there ſhould be any ſuch. That does, upon the 
is face of it, wholly exclude any poſſibility of 
id another interpretation. The whole purport, 
to ſenſe, and meaning of theſe words is and mult 
be be conſidered, then, as a few among many, If 
he then it was the intention there ſhould be various 
* perſons in this College, with ſome of his kin- 
re U dred (having a kind of preference), whether 
e- I am right or wrong in what 1 have ſubmitted, 
n, the queſtion will be, whether or not this is a 
n. proper limitation, it being-underſtood from the 
or contents of the ſtatute, that he meant to benefit 
nit hinaſelf and family, as well as the public, by 
ic, introducing a-few- among many. I do not ſee 
He any land mark, or any thing that will lead us to 
he ""_— the Founder had in bis mind any par- 
ng 
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' ticular kindred. But it is obſervable (and 


that makes a part of Biſhop Cooper's injunc. 
tion), that in the ſtatute of New College there 
was ſomething of that ſort, and there was an 


allowance of money, among other things. It 


is an important obſervation, that the advan- 
tages given to the Founder's kindred by the 
injunction of Archbiſhop Wickham, are 
greater than Chichele gives to his kindred. 
There are other advantages in this very caſe 
the words are tenfold ſtrong, for as far as we can 
collect his intention, the number appears to be 
much leſs intended than it actually is, under 
that injunttion ; only — out of 70 Fellows were 
to be admitted: here 10 out of 40 are to be 
admitted. It is clear they ſhould pay ſome 
attention to the kindred, and it is clear it was 
not meant to exclude them, but they ſhould 
have ſome little claim. In the various elec- 
tions they have admitted more, and from that 
time to this they have had above that number 
of 10 in the College. | 


As to the particular motives in this injunc- 
tion, ſomething was thrown out about Arch- 
biſhop Cornwallis, and: I muſt confeſs I do 
feel myſelf peculiarly anxious to vindicate 

| this, 
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this, becauſe. I cannot allow it was the worſt of 
all poſſible examples. I hope it will be con- 
ſidered as a good and valuable example, fit to 
be eſtabliſhed by your Grace's deciſion in this 
inſtance, and that it will be eſtabliſhed in a 
manner that cannot be ſhaken. I do truſt, 
therefore, that your Grace will decide in favour 
of the injunction. One obſervation was made 
upon my Clients: the Gentleman who uſed it 
ſaid he did not mean it to bear invidiouſly or 
hardly upon them when he told you they had 
committed perjury. I truſt it was a miſappre- 
henſion nee he choſe ta ſay, in one 
cle, reſpecting the ſtatutes, it was Edita, 
and in the other, Edita vel edenda.” I appre- 
hend, if there be any i eee, in the Co- 
founder or Viſitor to make ſuch a ſtatute, that 
certainly ip within the nature and interpretation 
of the oath. This very injunttion does profeſs 
to follow the real intentions of the Founder, 
and to lay the ſame reſtrictions as the Founder 
would have upon the College. That when 
by ſuch IN a ſtatute comes, and the 
College are not and cannot be interpreters, 
ſeems to be impoſſible, becauſe it is ſaid it is 
cantrary to their oath. I apprehend, when 
that authority comes, and they to whom the 
inter- 
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interpretation is truſted have given a | limitation 
of this kind and defcription, ſuch as in feveral 
injunctions has been given, from that moment 
the words of the oath do operate upon it. It is, 
however, a clear, indiſputable principle of law, 
no oath can bind againſt any fuperior power; 
it is an aRt which the law itfelf at ohee ab- 
ſolves; and if there be a power or an authority 
fuperior and competent to a certain act, an 
inferior cannot be bound by any oath not to 
ſubmit to that authority. We ſubmit to your 
Grace's approbation, here is an authority given 
to you by charters, in conjunction with Arch- 
biſhop Chichele, and according to the real in- 
tentions of the King, confirmed by ſuch inter- 
pretations, ſuch limitations and qualifications 
of the whole body of the ſtatutes, not only of 
Chichele, but all your predeceſſors, to govern 
this College for the purpoſe for which it was 
originally founded, which I ſay never could 
be for the excluſive benefit of the family 5 but 
the firſt great main intention of Chichele, of 
the King, and of the law itfelf, in this inſtance, 
was the mere intention of public benefit, to 
which this other intention is in its very nature 
ſubordinate. I do truſt therefore your Grace 
will pronounce againft the appeal, and pro- 

nounce 
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nounce with coſts. There are two other 1 


of the caſe I ſhall touch upon very briefly: 
your Grace ſhall be of opinion they have not 
added according to your interpretation, that in 
that caſe your Grace will fuſtain this election, 
becauſe this injunction was made by an autho- 


rity which it took upon itſelf. I believe it has 


come within your Grace's knowledge, or at 
leaſt it has been known to your Grace, this has 
never been impeached as being an improper 


injunQion. I hope and truſt, therefore, in this 
inſtance this election muſt ſtand ; and I hope 


and truſt this injunAion of Archbiſhop Corn- 
vallis will ſtand with it. There were four 
candidates of the Founder's blood ; two 


of courſe were rejected by the admiſſion of 


another perſon ; and I haye to beg at leaſt, in 
that caſe, your Grace will not conſider the 
excluſion of this Gentleman as an aft of negli- 
gence of the College. They have atted ac- 
cording to the injunction, and therefore I truſt 
they may be allowed to go to a new eleftion, 


if your Grace ſhould condemn the injunRtion. 
I hope too, when I am making prayers—(as a 


prayer was made by the other ſide for the fake 
of the conſciences of the perſons who took the 


OO hope, if your Grace can poſſibly 
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altogether releaſe the injunction, and ſet aſide 
the election, there may be paſſages expunged 
from the two oaths, and that the nomination of 
the Scholars may be ſelect, and that the 
Warden may be liberated from it. How the 
Warden can poſſibly diſcharge his conſcience 
of that part of the oath, I know not. 1 am 
ſure your Grace's deciſion will be from the 
true and proper interpretation of the licence, 
which will ſatisfy both parties; and that in 
either caſe they will be liberated from every 
difficulty under vour Grace's deciſion, 


In 
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; In Doftors Commons, 
July 24, 1792. 
OHN WHALLEY MASTER, of?) ,,,,, 
J Brazen-Noſe College, Oxford, B. A. f Appellant, 
5 againſt | 


The WARDEN and FELLOWS of os 
All-Souls College, Oxford - S Reſpondents 


The Third Day's Proceedings. | 


' SIR WILLIAM SCOTT. 


MY LORDS, 


J Have the honour of attending your 
Grace as Counſel on behalf of Mr. Joun 
WHaALLtey MASTER, candidate at the late 
election of All-Souls College. He ſtands 
upon the admitted footing of Founder's kin. 
He was rejected by that Society, and another 
Gentleman, not ſupported by that title, was 
elected. No objeQtion is taken to the compe- 
tency of my party; he is allowed to be poſſeſſed 
of all thoſe other qualifications which the 
Founder has required. The College, 1 dare 
lay, has elefted a Gentleman of conſiderable 
merit; but I am warranted to ſay this, that for 
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any thing that appears upon the papers before 
your Grace, the College might have paid that 
compliment to the memory of their Founder, 
which every College muſt be ſuppoſed anxious 
to pay, without the obligation of the ſtatute; 
they might have paid that compliment with 
as little diſcredit, and as much advantage 
to the Society, as they have on the preſent oc- 
caſion. The College was founded by Arch- 
biſhop Chichele in 1437: when I ſay it was 
founded by him, I ſpeak agreeable to the old 
-Rile, to the tile which was univerſally in uſe in 
1437, and which has continued till 1792. 


This College is now announced to the public 
28 a Royal foundation. I do not feel myſelf 
diſpoſed to part readily with the early impreſ- 
ſions of an Oxford education, and I cannot 
adapt myſelf at once to the ſtile which has been 
uſed; I ſhall adhere to the firſt principles. I 
beg your Grace to caſt your eye upon the 
' anſwer of the College; the firſt ſentence is in 
theſe literal terms: We admit, in 1438, 
Henry Chichele, then Archbiſhop of Canter- 
bury, founded All-Souls College.” My Lord, 
the Founder's intention is expreſsly in his 


ſtatutes ;” it is principally for the performance 
of 


* 


( 167 ) 


of ſacred offices, according to the received 
theology of thoſe times very much in repute. 
It is a foundation which he intended, T had 
almoſt ſaid, and I don't think I ſhould have 
uſed too ſtrong an expreſſion, that he intended 
it for the excluſive benefit of his own family, 
becauſe his words which he has uſed are not 10 
be conſtrued by reference to the ſtatutes, or 


by the rules of Civilians, but according to the 


grammatical and true meaning. He has ex- 
prefſed in every election his kinſmen ſhall be 
preferred, and that it is quibus deficientebus ;” 
it is upon nothing elſe that any other fons of 
Adam can be admitted. He has pointed out 
the ſecond claſs, but I am told that part 1s ut- 
terly diſregarded : I hope it is not ſo. A good 
deal has been ſaid with reſpett to this mode of 
appointment, as being conſonant or not to the 


moral feelings of mankind. 


My Lords, it does not become me to hazard 
an opinion upon that ſubject, but I own, as far 


as I can diſcover, I can diſcover no impro- 


priety in this, that a man, meaning to benefit 


the public, may wiſh to benefit his own family, 
whom he may conſider as a very conſiderable 


part of the public, and that he may give that a 


very 
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very great aſcendancy. I ſee nothing in this 


that does not prove itſelf to the univerſal 
reaſon of mankind ; but I ſay it did approve 
itſelf to the opinions and prattice of thoſe 
times. The great perſons who founded moſt 
of thoſe inſtitutes, were very converſant in a 
ſyſtem of law from which the Teſtamentary 


Law has been much borrowed, I mean the 


Civil and Canon Law. It is well known it was 


a principle, at the diſpoſitions of r 


to admit of the excluſions of the natural claims 
of blood; accordingly you find the moſt an- 
tient endowed ſocieties are formed exactly 
upon that idea, that the family of the founder 


was to have the benefit and the enjoyment of 
that eleemoſynary foundation of which he was 
deprived. Merton College is the moſt antient 


endowed ſociety in this kingdom; and the 


words of the ſtatutes expreſs what I have men- 
tioned. It ſpeaks of New College, which has 


been admitted to be the model of inſtitutions 
of this kind. Chichele, the founder of this 


College, was himſelf formed under the inſtruc- 
tion of thoſe ſtatutes in 1373. The charter of 


Chichele refers to the very ſame paſſage of 
Scripture -upon which the founder of New Col- 
lege declares he founds his; and the paternal 

| | 7 | anxiety 


(169) ; 


anxiety with which he watches over the intereſt 
of his family 1s conſpicuous 1n every part of 
the ſtatutes. It is, if I may ſa (ay, the prin- 


ciple upon which this is founded. The Fel- 


lows are bound not only by a general oath to 


defend the rights of his conſanguinity, but it is 


an obligation ſealed upon their conſciences by 
a ſtamp of the moſt ſolemn kind. Under this 
conſtitution the College has exiſted for 340 
years, full of eminent men, diſtinguiſhed by 
the various merits by which they have adorned 
their own Society, and the Society of the 
Public. It has happened moſt undoubtedly 
they have ſometimes wandered, or attempted 
to wander from the favourite idea of their 
Founder. It has been thought a grievance 
the Founder's family ſhould partake in any 
large proportion of the foundation he has eſta- 
bliſned; and that they ſhould enjoy the whole 
of it, has been thought a grievance not to be 
endured ; but they have been recalled by the 
Archbiſhops, the guardians of the rights and 


intereſts of the Founder; and the conſtruftion 


which thoſe Archbiſhops have conſtantly put 


upon the ſtatutes, is that which I am now put- 


ting. It is not the conſtruQtion which was very 
elaborately contended for by Dr. Lawrence, 
| | | | and 
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and which argument I can fay would have 
been infinitely more ſeaſonable thirty years 
ago, becauſe that had been concluded by your 


predeceſſors. It has been ſaid there has been 
great interruption, and this has been conſtant 


for above 100 years. I will beg leave to 


quote the words of Archbifhop I quote 
them to ſhew the ſtrong impreſſion that was 
upon the mind of that venerable perſon. The 


language of his ſucceſſors has been the ſame in 


ſubſtance; they are thus, upon an appeal oc- 
caſioned by the College objetting to admit a 
relation of the Founder's : * Et ne tante in- 
* gratiludini fim affints nomino conſanguineum,” 


My Lords, till the year 1777, this funda- - 


mental law of the Founder had been applied 
with a ſteady hand. In that year a new rule 
was introduced in direft contraditlion to the fta- 
tutes of the Founder; for he has ſaid that in all 
elections in all future times my kinfmen ſhall be 
preferred. This rule ſays your kinſmen ſhall 
not be preferred in all elections in all future 
times, but - only ten ſhall be admitted out of 
forty; that is to ſay, there ſhall only be one- 
fourth part admitted to this inſtitution accord- 
ing to this injunction, which has never been 


examined, 


OE EN rs Pen ant actec! 


(un) 


examined, but comes no to receive its final 
condemnation from your Grace. The preſent 
election is dependent on the yalidity of the 
injunction, and we diſpute it upon this general 
principle, that the late Archbiſhop had no right 
to abrogate the will of the Founder, and to 
adopt another will of his own, in the room of 
that which the Founder had planted. I cannot 
help obſerving, it is a moſt ſingular circum- 
ſtance, if the principle upon which the other 
Gentlemen ſtand, it is a moſt extraordinary 
circumſtance, that ſuch an injunction as this 
never took place before. What they ſay is 
this, the injunction in its contents is perfectly 
conſonant to the moral feelings of mankind ; 
It 1s that along with which the public opinion 
muſt go; and they contend that the Arch- 
biſhop of Canterbury has, from the firſt foun- 
dation of the College, had the power of intro- 
ducing an injunction to this effect. Is it not 
the moſt extraordinary thing, that if it is ſo 
deſirable and poſſible a thing, that it never 
had been done before? Either the College 
had never applied for it, or it had not entered 
their heads as poſſible to be done. The Gen- 
tlemen are driven to ſay, and muſt ſay, either 
the Archbiſhop of . did not ſhare in 

Y thoſe 


(0 

| fe moral feelings, which they ſay are felt by 
all mankind, or that they were not in pof- 
ſeſſion of the power which was to be exerciſed 
in this particular inſtance. If this injunRion 
is to be defended, it is not to be ſo upon the 
ſimple authority of the Viſitor ; that, I appre- 
hend, is entirely abandoned. By the Viſitor, 
as Viſitor, the will of the F ounder has no right 
to be broke in upon. Undoubtedly the Foun. 
der, contemplating the poſſible variations of 
time and circumſtances, might give his Viſitor 
a right to alter any part, or the whole, of his 
ſtatutes; but I take the clear and admitted 
determination of the Courts of Law to be, that 
if a power 1s not given in expreſs words, the 
power does not exiſt. In the preſent caſe, 
ſuch a power is not only not given, but ex- 
preſsly the contrary, He over and over again 
repeats they are not to make ſtatutes deroga- w 
tory to his ſtatutes, and he has bound down his ir 
choice by an oath, applying likewiſe to that ad 


part of his intentions; and he has as far a p: 
poſſible bound down, by chains of adamant th 
an unalterable detail of his ſtatutes upon thi wi 
Society, the oaths I ſpeak of ; and I cannot heli pe 
Joining in that wiſh which was ſo fervently ex | 
prefſed laſt night, by the Solicitor-General a 
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that, at the time this injunſtion was made, 
thoſe oaths had been ſwept away. Conſider- 
ing the oath as the Founder has directed me, 
and not according to the doctrine of Civilians, 
I cannot think it has been taken without very 
frequent pains and uneaſineſs by thoſe who 
have taken it. Upon queſtions of this ſort, as 
to the nature of eleemoſynary foundations, the 
ſtatutes are the uſual guides. It is not very 


uſual to look further than the general law of 


the ſtatutes. | I believe I may, venture to ſay, 
it is the firſt time a queſtion reſpeQing an 
eleemoſynary foundation has been taken of 
that ground, and referred to any thing elſe. 


It is neceſſary to traverſe further; it is neceſ- 


ſary to look into the injunction, to ſee to what 
other authority the injundion reſorts. I need 
not ſtate to your Grace the difficulty of looking 
with freedom into the tranſaQtions of perſons - 
in eminent ſituations, and whoſe virtues have 
adorned and dignified thoſe ſtations. It is a 
painful duty 1 have to undergo, and I hope 
the ſituation will excuſe the freedom with 
which I muſt exerciſe it with gratitude to a 
perſonal benefaQor. 


The injunQion ſets out with an obſervation, 


that not only „by the charter of foundation of 
--” | 60 your 


( #74) 


«© your ſaid College, and by the original ſta- 
* tutes of the ſame, made and publiſhed by 
- © our moſt reverend predeceflor, Henry Chi- 
e chele, of pious memory, the munificent 


* Founder of your faid College, we, and our 
“ ſucceſſors, Archbifſhops of Canterbury for 


the time being, are conſtituted Co-founders 
and Viſitors of the ſaid College, with full 
„ power to make ordinances, ſtatutes, and in- 
** terpretations of ſtatutes, for the better go- 
** vernment of the Members of the ſame.“— 


Now, feeling as 1 do that reſpe& for the 


memory of that venerable perſon, I cannot 
help ſaying it muſt have been ſome unfair ſur- 
prize upon his mind that ſuch an aſſertion as 
this could have been extracted from him; 
every page of the ſtatute tied him down. It 
goes on to ſay that Whereas ye the ſaid 
* Warden and Fellows of the ſaid College, by 
your petition, bearing date the 24th day of 
„ June, 1776, and unanimouſly agreed to, (as 
** we are informed, as well by the Founder's 
* kindred, as the reſt of the Fellows of your 
* Society) have humbly beſought, by virtue 
** of the powers and authorities ſo repoſed in 
* us and our ſucceſſors to relieve you from 


60 che difficulties and inconveniences under 
which 


. 
The 


(is) 


* which you apprehend yourſelves to labour, 


« by reaſon of the very great and increaſing 
number of your Founder's kinſmen, who, by 
« the ſtatutes of your ſaid Founder, are di- 
«© reQed principally, and before all others, to 
© be elected and admitted true and actual 
Fellows of your ſaid College, from the be- 
« ginning, without any time of probation, to 
© which. trial all others are directed to be 


« ſubjeQ.”—I cannot help obſerving this is 


rather a ſingular fact, when compared with 
ſome of the paſſages which I have ſtated; and 
if the ſhuffling ſort of oath which Mr. Attorney- 
General means to accommodate to this is pro- 
per to be applied after thoſe variations are 
made, I cannot ſee how the authority of that 
oath can be applied to a proceeding antecedent. 
It goes on, © Having fully and maturely con- 
„ ſidered of and adviſed upon the contents 
* of your ſaid petition, and the reaſons and 
% authorities by you adduced in ſupport of 
the ſame, do, by virtue of the powers in us 
“ repoſed, as Co-founder, Viſitor, and Inter- 
« preter of the ſtatutes of your ſaid College, 
% pronounce, adjudge, decree, ordain, and 
“ declare in manner and form following.“ 


Now, my Lord, if one can judge from the 
| 8 words, 
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' words, he thought the power of Co-founder 
was not alone ſufficient for the purpoſe ; Viſitor 
and Co-founder are not ſufficient for the pur- 
poſe, therefore the power of Vititor alone un- 
doubtedly will not be ſufficient. My Lords, it 
goes on to ſtate the reaſons, that it was never 
the intention of the Founder his College ſhould 
be filled with perſons of one blood, it being 
aſſerted by the preceding ſentence that by the 
ſtatutes of the ſame Founder they are directed 
before all others to be elected. My Lords, it 
fates the great inconveniences that will ariſe 
from the multiplication of relations, an event 
«© which, unleſs a remedy be timely provided, 
* may probably ſoon take place, as it is the 
* nature of conſanguinity to diffuſe itſelf more 
« widely.” If it is the nature of conſanguinity 
to diffuſe itſelf, I think we ſhould not pay this 
Founder an improper compliment to ſuppoſe 
he was aware of this. They tate the inconve- 
nience of this multiplication. What! is it 
poſſible that can be ſuggeſted ? Is this the con- 
finement of the rewards of literary merit to de- 
ſerving candidates? Every body muſt ſee if it 
is the nature of conſanguinity to increaſe, it is 
the very nature to produce a removal of that 
inconvenience, It goes on to ſtate this * as. 
rea- 
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(207). | 
reaſonable apprehenſion.” My Lord, the word 
which I would ſubſtitute for © apprehenſion,” 
is © proſpea.” It is the very effect which the 
Founder wiſhed ſhould, one day or other, take 


place, and laying it down as a rule, that on 


every election his College ſhould be ſo filled, 
It is the very event he muſt have contem- 


plated. They go on to ſtate this an authority 


or precedent from New College. In the firſt 
place, © Non conſtat, upon what that injunc- 
tion was given. If it was given by the autho- 


rity ſimply of Viſitor, which the Attorney- 


General admitted, it proves too much, becauſe 
the Vifitor has no right to iſſue ſuch an in- 
junction. If given upon the ſpecial powers of 


the conſtitution of New College, it muſt be 
ſhewn the conſtitution of All-Souls College is 


exattly analogous to New College ; and when 
it is ſhewn there is ſome analogy, it muſt be 
ſhewn it is done by a competent authority. 
I don't enter into that queſtion ; it is a ſubje& 
ſurrounded and accompanied with thoſe irre- 
gularities which have attended it throughout, 
that may one day or other be thought worthy 
of the conſideration of the Society. Upon 
theſe grounds the Viſitor proceeds to reſtore 


them to the freedom of election. Now, I do 


wiſh 
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' wiſh to be indulged with an anſwer to the 
gqueſtion in what ſtate it formerly was? It 
| muſt be in a pre-exiſtent ſtate ; and I wiſh to 
know what it was for which this injunQtion was 
made to reſtore them. It concludes, it does 
all this in conformity to the real intentions of 
the Founder, which are avowed in the outſet, 
wiz. that his kinſmen were to be preferred, 
: Looking at this injunRQion, I find in it no other 
grounds than theſe four: Firſt, the fuppoſed 
intention of the mind of the Founder, contrary 
to that which he has declared in the ſtatutes: 
Secondly, the authority of a proceeding which 
I conceive is perfectly inapplicable : Thirdly, 
the apprehended inconvenience of a multipli- 
cation of the Founder's kinſmen, which incon- 
venience, if it exiſted, would of itſelf confer 
the mode of removing it ; and, in the fourth 
place, the Charter.—My Lords, the inefficacy 
and the ſelf-contradition of the other three 
grounds appear upon the face of the injunc- 
tion; the only poſſible queſtion, which is ſub- 
mitted to your Grace, turns upon the Charter. 


Now, my Lord, the firſt poſition which is 
attempted to be extracted from the Charter is, 
in my opinion, the moſt extraordinary, that 

SE i | | Arch- 
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(179) 
Archbiſhop Chichele is not the founder of this 


College ; that he has been walking about the 
world for four hundred years in robes of royal 


dignity; that it is all uſurpation, and for the 
firſt time, in 1792, the buſineſs is detected, an 
injunction is made to reſtore the Fellows to a 
freedom they never enjoyed, and the Charter 
is to reſtore to his Majeſty a prerogative never 
heard of. I have obſerved this. intention is 
on the face of it implied by the anſwer of the 
College; it is a muſhroom which has lately 
ſprung up, and it is a caſe which the College 
has been driven to. 


My Lords, I muſt obſerve likewiſe, it is di- 
rettly againſt the language of the injunction 
itſelf, The injunction throughout treats of 


whom ?—of your munificent Founder, mean- 


ing Chichele, and applying the deſcription to 
no other perſon; it is directly againſt the ſenſe 
of this Society, in every conteſt which they 
have had ſince their eſtabliſhment, My Lords, 


they have, as I have ſtated to you, upon many 


occaſions deſcribed their founder as Archbi- 


ſhop Chichele ; but he has never till now been 
diſclaimed ; and it is now for the firſt time 


they claim the honour of a Royal pedigree. 
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My Lords, upon what foundation does this dif. 
covery reſt? Does it reſt upon this foundation, 
that the property in this caſe was actually the 
King's? Clearly not; the Charter aſſerts, it 
was * to be,” de' cuſtubus furs propriis & expenſss, 
&c. &c. But, ſay they, it is a Royal founda- 
tion, becauſe he transferred it to the- Crown, 
For what purpoſe, or to anſwer what under- 
ſtanding between the parties—(that I take to 
be the true queſtion in this. caſe)—did he 
transfer this property to the Crown? It was to 
be conveyed, as I ſubmit to the College, the 
Crown being the mere machine and inſtrument 
for that purpoſe, at the ſuggeſtion of Chichele 
himſelf, for the mere purpoſe of giving a de- 
coration to the buſineſs, it being underſtood 
by both. parties. that all rights, all relative 
rights were to ſtand exactly as before. It was 
clearly the intention of Chichele, no rights of 
his could be ſurrendered upon this occaſion: 
It was as clearly the intention of the Crown, to 
take it merely for the purpoſe which Chichele 
gave it, and to adorn. the benefaction without 
enjoying it. 1 admit, in conformity to the 
mode in which it was conducted, it was oſten- 
ſibly the foundation of the Crown, but nothing 
further. It appears, in the reign of Edward 
e "3" de 


(mm). 


hi Fourth; this College had been ſeized upon 
the idea of it being a Royal foundation, It 
was reſumed -afterwards, upon a petition to 
Henry the Seventh, and there had been ſuf- 
ferers in the cauſe of that family. What does 
that amount to? Edward the Fourth at that 
time wreaked his vengeance upon every thing 
that bore the name of Lancaſter; and they 
having ſuffered in conſequence of the oſten- 
ſible form which is given to the inſtitution, 
very naturally and properly claimed to be re- 
ſtored upon the very principle upon which 
they had been deſpoiled of it. 


My Lord, there is another diſcovery which 
has been 'made, that the King is not only the 
Founder in this caſe, but the Archbiſhops of 
Canterbury are in ſucceſſion Co-founders. 1 
ſay this is not very conſiſtent, becauſe I take 
it to be a clear principle of law, that no man, 
or body of men, can be Co-founders with the 


Crown. If the Crown and the ſubje& join in 


contributing property, it is the law of this 
country that the King is the real and excluſive 
Founder. It muſt be obſerved in this caſe, 
that the Archbiſhops of Canterbury, as Vi- 


ſitors, are not of the nomination of the Crown, 


2 2 but 
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but of the nomination of Chichele himſelf. 
He prays the King would ere a College, to 


be governed by him and his ſucceſſors, the 
Archbiſhops of Canterbury ; ſo the Archbi- 


ſhops of Canterbury are only in the King's 


contemplation, as being propoſed by the 


Founder. The Crown cannot de facto make 


parties of thoſe who contribute nothing, be- 
cauſe he cannot be a Co-founder who finds 
nothing. What is the ſingle fact, excluſive of 
the title, upon which they pretend to derive 
his title of Co-founder ? The ſingle faQ is, 
that the King authorizes Chichele, or his ſuc- 
ceſſors, to give to this College eſtabliſhed cer- 
tain property. There is not a College in 
either Univerſity, founded by any one of the 
great Prelates, in which the ſucceſſors are not 
Co-founders. I believe there is hardly a Col- 
lege to be found, in which ſomething was not 
taken. Your Grace will recollect that before 
the diſabling ſtatutes of Queen Elizabeth, 
Biſhops had a right to alienate in perpetuity. 
It was barred by the act, and the predeceſſor 
had no intereſt in the eſtate. Chichele com- 
pletely deſcribes this foundation as the child 
of his on property, “ de bonis, &c.”—lt never 
occurred to him the ſingle donation of the 

| i advowſon 
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advowſon of ground was to whte his ſucceſſors 
in the actual rights and privileges of founder- 
ſhip.— My Lords, to purſue this matter of 
founderſhip a little further. . The Founder's 
right in an eleemoſynary foundation ariſes 
from his property; it ariſes from that right 
which every man has to regulate the diſpoſition 
of his own property. This power cannot be 
exerciſed in the way it may in eretting a 
Corporate charity, without the leave of the 
Crown, for this reaſon, becauſe it is the law 
of this country the conſent of the Crown is 
required for the exiſtence of any Corporation 
of any ſpecies, but the Crown cannot legiſlate 
for an eleemoſynary foundation. The conſent 
of the Crown may be given upon terms, and 
thoſe terms may be made effeual by an ac- 
ceptation on the part of the eleemoſynary 
founder, but they are not effectual without the 
conſent of the Crown. The Crown cannot 
compel any man to give his property againſt 
his conſent. If the charter granted by the 
Crown differs from that charter which the party 
applied for, he is at full liberty to rejett it. 
The Crown cannot do it; it is a known maxim 


laid down, it cannot diſpoſe of a man's pro- 


perty without his conſent, The King is ſtiled, 
| in 
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In all eleomoſyvary foundations, as well as 


Others, the Founder. 


455 Coke has told us Gin his 3 lun 
guage, which is replete with good ſenſe, though 


disfigured by that quaintneſs which fometimes 


obſcures it) in what way he is a Founder ; but 
the actual Founder is the man who gives the 


property; that man is the legiſlator ; it is his 


will. All the Crown does is to give an effe& 
to that will; it eſtabliſhes no will of its on; 
and I do believe this is almoſt the firſt queſtion 
concerning the nature of an eleemoſynary 


foundation, in which reſort has been had to the 


Charter of Incorporation, and not to the Charter 
of the actual eleemoſynaryFounder. I admit, if 
the Crown chuſes to accept a plain Charter, he 
may ſurrender his rights upon thats; and I beg 
leave to ſay, that is the exatt difpoſition of all 
thoſe foundations which the induſtry of Dr. 
Lawrence produced laſt night; that is, nothing 
was more common than for perſons to make 


an entire furrender'to the Crown, without any 


reſerve; and the Crown was not only to have 
the honour, but the actual rights of Founder. 
That I take to be completely the cafe im 
Adam s (Almoner to King Edward) 
foundation, and in Pembroke College. A 

man 
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man might find out twenty inſtandes to that 
effect; but in all caſes you are to look to;the | 
intent. of the parties in the tranſaction. Beeauſe 
Adam fſurrendered all his property, 


without any rights coming to himſelf, it is not 


to follaw every other perſon did: the ſame: 
The inherent common law right of the Founder 
reſts upon his property; it. muſt: be. expreſsly 
ſurrendered, or it muſt: be expreſsly taken 
away by Charter. If the Charter is to deſtroy 
thoſe rights, it muſt do it by expreſs words, for 
a man ſhall not be ſuppoſed: to do an ach—it 
ſhall not be by mere intendment of law that a 
man ſhall give up this right; nor ſhall the 
Charter be intended to take away that right, 
unleſs the expreſſion ob the Charter is ſo clear, 
as not to admit of __ other nee con- 
flruction: 


My Lords, that the Crown ſhould give a 
right repugnant to the intention of an eleemo- 
ſynary Founder; is in itſelf highly improbable. 
The granting a Charter of this kind is an act 
of Grace, therefore entirely accommodated to 
the inclinations of the ſuitor; and to make a 
man employ his money in a way repugnant to 
his own. chenden is not, in the eſtimation of 
moſt 
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moſt people, an att of favour. If the intent 
of the eleemoſynary Founder which he pro- 
poſes to the Crown—(that is the argument 
that the Crown is the original mover in the 
buſineſs)—if the Founder propoſes an inten- 
tion, which appears to the Crown to be in 
itſelf abſurd, and ' contrary to the general 
meaning of the law, the Crown may and will 
refuſe that foundation required. It is ex- 
tremely improbable the Crown ſhould make 
an offer, becauſe the Crown may be diſpleaſed 
by a refuſal. The Charter is always founded 
upon a preceding application. The Crown 
cannot tell, without being informed, a man 
means to difpoſe of his property in an eleemo- 
ſynary way. In this caſe, here was all the 
reaſon in the world to ſuppoſe the Crown was 
inclined to a perfect co- incidence with the 
wiſhes of Archbiſhop Chichele. He was a 
ſubject of the higheſt rank in the kingdom; he 
was a ſubject in the higheſt perſonal favour of 


the King: the King himſelf recites with gra- 


titude the ſpiritual favours he had received 
from him : the foundation is a compliment to 
the Royal Family: Therefore it is not at all 
probable the King ſhould, under ſuch circum- 
{tances as thoſe, reje& the Founder's propoſi- 

tion, 
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tion, and ſubſtitute another. That is a ſuppo- 


fition in itſelf monſtrous ;| but it is more mon- 
ſtrous that he ſhould do this in a matter per- 
ſonally touching the rights and intereſt” of the 
Archbiſhop himſelf in his foundation; that he 


ſhould deprive the Archbiſhop of the ordinary 
powers of a common Founder; that he ſhould 


do this, not to enlarge his own powers, but that 


he ſhould do it to enlarge the power of the 


unknown ſucceſſors in the ſee of Canterbury. 


I do not ſtate it too ſtrong, when I ſay, no 


evidence can ſupport it. The Crown has not 
the power of ſaying, in language, I deprive 
you of your purpoſe; and I ſubſtitute another; | 
but it is to take advantage of a complimentary 


tranſattion, propoſed by the mere Founder to 


give a grace to the inſtitution. Is the Charter 
to be expreſſed in ſuch terms that the very man 
to whom it is given, and who 1 is to carry it into 


effect, is to miſtake its meaning ? and it: is not 
to be found out till near four hundred years 


that the King had, upon this occaſlon, out- | 
vitted the Archbiſhop. When I ſay this, 1 


mult recollect that in the ſubſequent hiſtory of 
this buſineſs, the Archbiſhop has had his re- 


venge; for, whatever the King might intend, 


Chichele has procured his purpole ever r ſince 
"TY | | the 
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| the time. It ſects extraordinary the King 


ſhould not be curious about the ſucceſs of this 
foundation of his; that he ſhould be unac- 


quainted that ſtatutes were given inconſiſtent 
with that intention, in which the Charter was 
meant to countera@ the wiſhes of the Arch- 
biſhop, and yet, for ſour hundred years, it is 
| defeated, and it is not till the other night it 
has ever been thought of, So much for all the 
probabilities of hiſtory applying to this caſe. 
I come now to conſider a little the Charter 
itſelf; and I ſubmit to your Grace, the true 
queſtion, and the only queſtion, is, - what was 
the underſtanding of the parties in this appli- 
cation made by the Archbiſhop, and in the 
Charter planted by the Crown upon the foun- 
dation of that application. | 


Upon the face of the Charter, it is not poſ- 
fible to conceive, if I was to fit down for the 
purpoſe, an inſtrument drawn more effectually 
to ſhew the Crown meant to effect the purpoſe 
of Chichele in the moſt ample and gracious 
manner. On the part of the Crown, it pro- 
feſſes to purſue the wiſhes of the Archbiſhop: 
it profeſſes to decorate the inſtitution in the 
way propoſed by the Archbiſhop, leaving all 


the rights of the real F ounder untouched. 
: Now, 


Je 
Jus 
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all 
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Now, my Lords, this being the manifeſt in- 
tention, how is it that a different underſtand- 


ing is attempted to be collected? The words 
of the Charter' are theſe, * Secundum ordina- 
lionem, Kc. 


My Lode I will conſider the firſt kb 
« Secundum ordinationem.” — It is contended, 
that under theſe words, after all the learning 
that has been exerciſed upon the ſubject, con- 
firms no inſtance analagous; they have ad- 
mitted the Co-founder is anomalous. It is con- 
tended the Archbiſhop has a power of making 
ſtatutes independent of the ſtatutes made by 
the real Founder. I fay it is inconſiſtent that 
they ſhould have a power merely of making 
llatutes additional ſecundum ordinationes. I ſay 
it is a more accurate illuſtration of a conſtitu- 
tion, where it adds to the ſubſiſting ſtatute, 
than where the ſucceſſors are ſuppoſed to have 


a right of demoliſhing every thing done. 


Archbiſhop Stafford might, on the very day 
on which he was confirmed in the ſee of Can- 
terbury, have buried the inſtitution of Chichele 
in the grave of his predeceſſor. I aſk, if he 
had done that, how would that be a ſtatute 


mou ſecundum ordinationem, not one of the 
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ſtatutes of Chichele being left? The Charter 
ſays, it is to be given ſecundum ordinationem, 1 
ſubmit, with great deference, to your Grace, it 
is a much more intelligible uſe of thoſe words 
to ſuppoſe a ſeries of ſubſiſting ſtatutes, than to 
ſuppoſe or to give that conſtruQtion which will 
enable an Archbiſhop to ſweep out every other 
ſtatute, and to make this foundation not go- 
verned by a ſeries of ſtatutes, but by the ſerzes 
of Archbiſhops merely. Theſe words, I contend, 
then, are more accurately taken in the ſenſe for 
which I argue. Are there other words that 
will limit and define them more accurately? I 
ſubmit, the arguments on the word Co-fundator 
are infinitely too looſe and too inaccurate to 
take away the common law right of an actual 
Founder. In the firſt place, no man can be 
a Co-founder with the Crown. In the next 
place, it cannot be accurate, becauſe no man 
can be a Co-founder after the Coporation is 
compleat. It is an abſurdity to fay a man can 
be a Co-founder of a Corporation which has 
been eſtabliſhed goo years. It is a con- 
tradidion in nature, as well as in terms. In 
the next place, I ſay, it is not intended to he 
10; it is a complimentary expreſſion ; and upon 
this part of the caſe it will be by no means un- 
| important 
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important to ſhew the word Fundator” was 
frequently uſed as a complimentary ſort of 
expreſſion; and it will be more important for 
your Grace to know, that in this very century, 
Fundator was applied as a dignity, without the 


intention of conveying any addual powers. 


The way in which religious houſes were found- 
ed was by granting land, or charging land with 
revenues payable to that religious foundation; 


and the heirs of the Founder in poſſeſſion of 


that land enjoyed the title of Fundator. My 


Lord, in 
% Fundare,” is given an account. The Ge 


s Gloſſary, under the word 


N- 


— 
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tlemen on the other ſide of the queſtion would 
have a right to it, as applied in thoſe ages; but 


he goes on, and ſays, — — that is the actual 


patron of the Monaſtery. My Lords, in Dr. 
Watts's Parochial Enquiries, page 60, he ſpeaks 
in theſe terms, Fundator is a title, &c,” Vide 


Dr. Watts. He cites a caſe which happened 


Lo £ \ 
in 


the very century in which this College was found- 


ed, and in the year 1456, the Convent of Auguſ- 


tine Friars in the reign of Henry the Sixth. They 


looked to the King, without whoſe leave nothing 
could be given but the actual eleemoſynary 


foundation. In another inſtance, cited by the 


ſame author, page 60, there is another paſſa 


ge 


to 
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to the ſame elfebt, when ſpeaking of the 
of St. George, in the caſtle of Oxford. 
J find, in the regiſtry of the biſhoprick of 
Lichfield, there is there the hoſpital of St. 
John, which was founded in the thirteenth 
century. By the ſtatutes of the foundation, 
the Biſhop of Lichfield for the time being is 
appointed Viſitor ; but in all injunctions the 
Biſhops call themſelves. Fundatores ; and in an 
application to the Viſitor in 1458, it runs ſo.— 
So that nothing is more clear than that this 
title of Founder was very often applied in the 
way of a title of reſpe& founded on gratitude. 
This will account why the Archbiſhop himſelf 
does not take the alarm at Co-fundators, for in 
the very ſame breath in which he ſtiles himſelf 
Co-founder, he aſſigns and ſettles his power 
in that very ſtatute, which I will beg leave to 
ſlile the moſt nugatory ſtatute that ever crept 
into a code, / what they contend for is the 
true expoſition of the word Fundator ; that he 
ſhould think it neceſſary to eſtabliſh a Viſitor, 


and that he ſhould think it neceſſary to eſta- 


bliſh thoſe leſſons for the inſtruction of the 
Viſitor, when the Viſitor was the Co-founder 
to all intents and purpoſes ; to pretend to rail 
at thoſe leſſons and inſtructions would certainly 


be 
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he the moſt idle and impertinent act. Moſt 
clear it is, it never entered in the idea of 
Chichele, that the Co-founder did intrude upon 
the authority which he was to enjoy under that 
title. It is a very common deſcription of the 
Viſitor, that he is Fundator.” I ſay that is a 
ſtrong expreſſion that he is in the actual place 
of the Founder, and yet nobody pretends to 
make that Viſitor ſhare in the property of the 
Founder. It may be aſked, what does a Co- 
founder mean? I proteſt that, ſpeaking accu- 
rately, I know no application of this term but 
what belongs to a perſon who contributes his 
property, myſelf likewiſe contributing. If 
another perſon and myſelf give property, we 
are Co- founders; we muſt give our ſtatutes in 
conjunction. It is not in the power of one 
man to give ſtatutes, and then another. By 
Co-founders it is here meant perſons who are 
to ſucceed each other as long as the world re- 
mains. In what poſſible ſenſe. can they be 
Co-founders, than that thoſe who are to come 


after are to operate in the way we did. If a 


man is to be armed with powers which are to 
enable. him to demoliſh three-fourth parts of 
the inſtitution, Co-founder is the laſt title I 


ſhould think of beſtowing. The title of Clams 
founder, 


( 98 ) 
founder, or Contra-founder, would be more 
applicable. Stating it then merely upon this 
ground, which is all J aſſume for the purpoſe 
of the preſent argument, the words in this 
Charter are not determined by any ching of 
my aſſuming; therefore 1 beg to pA OW five 

ſhort rules of conſtruftion b | 
Firſt, e nh are eds in the ſame 
inſtrument which are capable of having their 
ſignification aſcertained with abfolute certainty, 
My Lords, the Charter recites it was founded 
upon the prayer of Chichele, that the King 
would be pleaſed to found a College—of what 
deſcription ? To be governed according to the 
ſtatutes and ordinances of himſelf and ' ſuc- 
ceſſors. Thoſe are his words. They are 
ſtated in the Charter; they are in the preface. 
The Archbiſhop plainly ſuggeſts the whole of 
this plan, and the whole was entirely his own. 
The King entirely concurs with it, and he 
gives the Archbrſhop- to underſtand, he gives 
the moſt unreſerved indulgence to his applica- 
tion. Then I ſay, when the King proceeds to 
found a College, the circumſtances upon which 
it is founded muſt neceſſarily follow, It can- 
not be'the meaning which is expreſſed in the 
| ſtatutes 
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ſtatutes is contrary to the meaning he expreſſed 
upon the petition. The King refers entirely 
to the intention of the Archbiſhop ; he defines 
nothing. The Archbiſhop has defined the 
terms; the definition therefore muſt of neceſ- 
ſity be applied to the ſame terms as uſed by 
the King, thoſe terms being employed by the 
King merely. in relation and conformity to 
the ſame words as uſed by the Archbiſhop. - 


The ſecond ke of 88 1 beg leav. e 
to lay down 1s, that the words are to be fa- 
voured with the intention meant by the real 
donor of the Charity, that being preferable to 
the ſenſe which perverts the property, and 
makes the Founder intend one thing and 
execute another. | 


The third rule of conſtruRion is, that that 
conſtruction is to be preferred which reconciles 
every part of the Charter of Foundation. The 


Charter is the incorporation of the foundation: 


The tendency of the law is to give effect to 
every part. That conſtruction which ſets the 
Charter and the Statutes at war, which makes 
the Charter and the Statutes mutually deſtrue- 
tive of each other, is not the conſtruftion to 

B b 5 | be 
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be followed. If "thereis a-conftru@ion which 
harmon#zes both, at "is" the _ one to be 


_ attention to. 

Phe fourth eule which 1 beg lende · b abu 
is, that that which is quoted as the conſtrũttion 
is to be adopted, which is ſupported hy uſage 
bath contemporary and ſubſequent. The con- 
temporary uſage and conſtructien is expreſſed 

in the ſtatutes of Chichele. If he is wrong, 
the gentlemen are driven to ſay that Ohichele 
miſtook the meaning of the ſtatutes, or that he 
impoſed a falſe meaning, in derogation of the 
rights eſtabliſhed by the Charter. I viſni to 
know to which of thoſe they mean to refer; 
whether to an aceuſation which involves in it 
an accuſation either of fallacy or fraud againſt 
one of the moſt diſtinguiſhed n of that 
time. 4 a 


My Lord, from that time downward I am 
bold to ſay the expoſition has been uniform. 
Your Grace has heard upon this occaſion 
a vaſt variety of injunctions. I am very glad 
J have not occaſion, and ſhould be very un- 
willing to be obliged to travel through all of 
them; but 1 do ſubmit, thoſe injunctions, fully 

conſidered, 


1 
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conſidered, , are nothing more than-injunRions 
which, every. Viſitor: is. entitled to make, and 
which, he ought to make. My, Lord, whether 
you. conſider thoſe injunRions, or whether 
you conſider the language of thoſe injunctions, 
or the ſubſtance of them, they are to this effect, 


to ſupply the meaning, of the ſtatutes. where it 


is deficient, to, explain it where. it. is obſeure, 
or to accommodate it to the neceſſary. altera- 
tions of the times. With reſpe@ to the language: 
it is obſervable in what way thoſe. Archbiſhops 
deſcribe. themſelves, © Vifitatores, &c. You 
will not find: the title of Co-founder aſſumed 
by, any one of. thoſe Archbihops, 


With 3 to the, matter; of thoſe i injunc- 


tions, what, are they,? They vary, the ſtatutes 


with reſpect to the valuation of money, That 


is what I apprehend the College might do 


without the interpoſition of the Viſitor. The 
Biſhop of 7 Ely 5 thought this migbt be ; dane, and 
was an obſeryance of the ſtatutes. With reſpe& 
to the, College expences, he does not ſay that 


the private ſtatutes are to be bound. of neceſſity 


to the public neceſſity of the : Univerſity,; he 

is inveſted with the. power of deciding what is 

the neceſſity, &c,, I. do not ſay, but the Viſitor 
| 1 | may 
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may put a conſtruttion upon the ſtatutes which 
another might not, according to the intention 
to.purſue and carry into effect the intent and 
meaning of the Founder, and not to ſet up a 
contrary meaning of his own. The Viſitors : are 
auditors of ſtatutes, and make ſtatutes. to en- 
force the obligations of the ſtatutes imparted by 


the Founder; but they tell you, at the end of 


350 years, this is all a miſtake. The Arch- 
biſhops, both before and ſince, many of them 
very eminent lawyers, all of them men of ex- 
cellent ſenſe, all aſſiſted by the beſt advice 
they could obtain, all having motives for exert- 
ing the ſalutary rights which they poſſeſſed over 
_ thoſe eſtabliſhments, yet they have all erred 
upon this ſubje&, and they have all erred in 
ſuppoſing this authority was infinitely 1 more li- 
mited than it turns out to be. 


The fifth rule is this that that conſtruction is 
to be adopted which is moſt favourable to the 
ſafety and ſtability of this foundation. By our 
conſtrułtion, theſe ſtatutes are a facred depoſit 
in the hands of the Archbiſhop, and his con- 
ſcience and authority equally bind him down to 
protect them. According to the other con- 
ſtruction, it is res unius, Ke. My Lords, it may 


be 
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be perhaps deemed imprudent to preſume a Vi- 
fitor can ever attempt to ſuperſede the ſtatutes. 
My anſwer i is firſt, the law does not entruſt the 
care of public inſtitutions to the private cha- 
racer of an individual ; though if that was what 
the law looked to, I know the Archbiſhop of 
Canterbury is the firſt perſon they would 
reſort to. 


My Lords, I ſay I have a right to try the 
principle i in this caſe by the beſt poſſible appli- 
cation in argument. I have a right to ſtate ta 
what length that principle may be carried ; but 
I have a better right ſtill, a right to put an ex- 
treme caſe, becauſe in my humble opinion 1 
think an extreme caſe has happened here. 


Can there be a more extreme departure than 


that which we now ſtand before your Grace to 
complain of ? If the dying moments of the 
Founder had been diſturbed by this queſtion, 
whether he thought or could ſuppoſe this act in 
favour of his family was likely to be repealed 
by the perſon whom he had made the guardian 
of it? he would have revolted at it as a thing 
impoſſible. The law adopts the honeſt feelings 
of nature; it reſpeAs the Benefattor and 


F ounder in the perſons of their poſterity. | 


Upon 
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Ypon. hingeiociala inſtitutions, are made, and 


upon this. principle, eccleſiaſtical patronage ig 


founded, that thoſe inheriting, ſbould have the 


choice of a perſon for certain churches as long 
as the world exiſts. It has ſo happened, by ſome 
unlucky ſurprize upon that excellent prelate, 
that the very firſt ſtatutes which he has given 
have been innovated; and that ſtatute, which 
every man thought would have outlived the 
weck of ruin, is now looked upon as nothing. 
1, ſtand here truſting your Grace will not ſuffer 
this injunftion to ſtand, I wiſh to prote& this 
eſtabliſhment from the introduction of the miſ. 
chief which ſhakes it to its foundation, to ſolicit 
a determination from your Grace, which may 
prevent the miſchief, from being rooted, and a 
permanent mode of procceding be pointed out; 
| mee fo to repeal it that your ſucceſſor may re: 


ſtore. it, and his ſucceſſor may repeal it again; 


and the College will have no good but the fluc- 
twating diſcretion of the Archbiſhops. If ſuch 
a principle ſhould take its form in the eſtabliſhy 
ment, it js a circumſtance which is highly to be 
deprecated. If there is a neceſſity to new 
model theſe inſtitutions, the, neceflity will not 
give the Viſitor, ſuch a power. The legiſlature 
Is dee kent in point, of povery, though I muſt 

| gblerve 
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Gieree its Wildom has been ttrentely averſe 
to neu motlelling, in caſes df this nature. In 
the caſe of College, it was held hardly any 
thing to plead in their behalf. There was —. 
The legiſlature has always held the words of 
Lord Chief Juſtice' Holt to be good: Thoſe 
who take the Charity, muſt take the yoke along 


with it. Though from the Iberality of the 


times, that dangerous principle has been re- 
fiſted, that property thall be diſpoſed of without 
the leaſt reſpect to the will of the Founder. 
It is the peculiar bleſſing and honour-of this 
country, property is always reſpetted, and moſt 


particularly the property of the dead. The 


perſon living is equal to the protection of his 
own property; the dead who leave property, 
leave it to the protection of the living, and it 
is to the honour of this country that it has 
provided for the protection of it. 


My Lord, a great deal your Grace has heard 
ſeems to darken this queſtion. In my appre- 
henſion it is a very ſhort, direct, and ſimple 
queſtion. The queſtion is neither more nor leſs 
than this: Can your Grace be of opinion it 
was the intention of your predeceſſor Archbi- 
ſhop Chichele to give up the actual right of 
| | the 
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the Founder, or was it the intention of the 
King who founded this College to take thoſe 
rights away ? 


My Lord, if you cannot find that intention, 


which I cannot diſcover, you muſt take a con- 


trary intention, and you will apply that inten- 


tion to the explanation of thoſe inſtruments 


oo” 


that will explain all ambiguities of expreſſions, 
and ſhew the real intention of the Founder, 
and ſhewevery thing clear, natural, and conſiſt. 
ent. Apply the other intention, and every thing 
is error, confuſion, and irregularity. I have 


but one word more to ſay ; if we have been ſuc- 
ceſsful in overturning this injunction, the con- 


ſequence I apprehend will be this, the injunQion 
muſt be pronounced a nullity, and your Grace 
will adopt the concluding words of one of 
your predeceſſors, Nomino Conſanguineum.” 
A great deal has been ſaid upon the conduct of 
the College, acting under the authority of the 


injunction. I mean to ſay nothing that bears 
hard upon them with reſpett to the matter now 


before your Grace. I do not mean to mention 


a word in deciding upon the merits of this 


caſe. I muſt leave it to your Grace's recollec- 
tion at whoſe ſolicitation it was this injunction 


Was 
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Was obtained. If it had dees a mere a of 
power iſſuing out of the Viſitor, pro patria, 
without any thing on the part of the College, 
it is a ſubmiſſion of the College to an illegal 


act of power; but it appears, from this injunc- 


tion itſelf, this alteration of the ſtatutes of the 


Founder made againſt the right of his blood 


and family, was an alteration extorted by the 
applications of this College, and I am ſure the 
gentlemen need not be told they cannot juſtify 


what is wrong, by ſaying they acted under an 
authority which 2 oe tor the Wen; 8 
PP | | 
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: ; 


Ms, ATTORNEY GENERAL. 


MY LORDS, 


| IN obſerving on what has faflen 
from the two gentlemen on the other ſide, I 
hall not find it neceſſary ſo much to differ 
Irom them in point of principle, as in the ap- 
plication of thoſe principles laid down in this 
caſe. My Lords, the gen:lemen therefore, ac- 
tuated by thoſe ideas, endeavour to impreſs 
upon your Lordſhips' minds this is a caſe in 
which we are about to ſet a dangerous exam- 
ple, and pervert the will of the teſtator. Every 


ſyllable that has fallen from the gentlemen on 


that ſubject would be undoubtedly true, if ſuch 
was our intention, for nothing can be more 
facred in this country than the will of the dead; 
but that and all other obſervations that are 
addrefſed to the feelings is begging the queſ- 
tion. I conceive the queſtion to be the cleareſt 
of all poſſible queſtions, and to be no more 


nor leſs than this,—whether, according to the 


ſtatute of this foundation, it was agreed, be- 
| tween thoſe who ſuggeſted the Charter, and 


thoſe 
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_ thole who gave and accepted the Charter, they 
| ſhould at, all times leave in the Archbiſhop of 


Canterbury the power of making ſuch ſtatutes 
as his wiſdom ſhould ſuggeſt ? —The firſt an- 
ſwer is this, that it would enable the Arch- 


biſhop to ſweep away every ſtatute his prede- 
ceflors bad made, and the College would live 


from day to day under a ſpecies of uncertainty 
with reſpett to the enjoyment of their property, 
which would terminate in its deſtruQtion.— 


That argument appears to me to prove a great 


deal too much, becauſe, if that was the caſe, 
the viſitatorial power would be ſubject to pre- 
ciſely the ſame obſervations as the foundation. 


They tell your Grace, it was never the will of 


the Founder the Archbiſhops ſhould have veſted 


in them all the power, admitting of the moſt _ 
pernicious exerciſe; but that is no reaſon why 
a power ſhould not exiſt in them attended with 


a degree of diſcretion. It goes to ſhew there 


© thould not be a diſcretionary power in Eng- 


land. I agree moſt entirely, this is a ſort of 
{imple queſtion, and is exactly whether the 
Archbiſhop is or not any thing more than a 


Viſitor, or whether he is authorized in adding 


to the ſtatute the plain expreſſions which he 
has uſed, It is firſt obſerved, we mult ſee 
C08 what 
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| | * 
| ; what ſpecies of Founder the Archbiſhop was ; for 


the Gentlemen ſay, he from whom the property 


moves is in wavy caſes the hereditary Founder 


of that foundation to which he meant it to be 
applied, and whic 
queſtion will be, Whether it was not the mani- 
feſt intention of Archbiſſp Chichele, that, not- 
withſtanding the property with which this foun- 
dation was endowed did originally come from 


him, yet he meant it ſhould have all the pro- 
perties of a Royal foundation? Let it not be 
ſuppoſed that Archbiſhop Chichele could be 


ſurprized by ſuch a Charter as this from the 
Crown, becauſe, in the firſt place, he was emi- 
nently verſed in the Civil and Canon Law ; no 
man was a better judge of letters patent tend- 
ing to alter eleemoſynary foundations. Thoſe 
letters patent went under the examination of 
the great ſeal before it was put to it. Letters 
patent are at all times very ſolemn acts, and 
are never done without well weighing them be- 
fore they are granted. If that is the caſe in 
ordinary circumſtances, moſt aſſuredly a learned 
Archbiſhop, who was about to inſtitute a Cor- 
poration, would not put into a Charter more 


than he intended, and would not grant powers 


without having well weighed them ih his own 
mind, 


— — —— — 


e has eſtabliſned: but the 


mind, and intending they ſhould be for the re- 


„ 


gulation of the ſociety. Further than that, 
ſurely, Archbiſhop Chichele, who had himſelf 
held thoſe very great ſeals, could never be ſup- 
poled to have ſpoken lightly or haſtily, or to 


have given larger powers to himſelf than the 


words themfelves import. It is to be ſuppoſed 
a perſon ſo qualified as he was (in an act ſo ſo- 


lemn as this of eſtabliſhing a College) ſhould 


inſert in theſe letters patent, probably with his 


own hand, that he and his ſucceſſors ſhould 


have the power of making and inventing ſta- 
tutes for this College, if he had never intended 
it? What is his probable meaning ? Undoubt- 
edly, as I ſhould ſubmit, he meant this, that in 
as much as times and circumſtances will neceſ- 
ſarily beget exigences, the College muſt be re- 
gulated by ſtatutes, and inſtead of reſorting to 
the only power executed by him, the Founder, 
he ſays, in effect, it is my will and pleaſure, in 


chis particular Corporation, the perſons who 


ſhall ſo have diſtinguiſhed them as to arrive at 
the eminent ſituation of Archbiſhops of Can- 
terbury, and who muſt be perſons who will not 
proſtitute themſelves, or deviate from the power 
given them, ſhall be the Viſitors, and ſhould be 
alſo the perſons that ſhould ſtand in his own 


place, 
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place, as far as reſpects the making of ſtatutes. 
That was a very likely thing, becauſe he him- 
ſelf, as Chancellor, veſts more powers in the 
hands where the truſt is repoſed. Was it 
not natural to ſay, in as much as from time to 
time the ſtatutes will want alterations, I will 
have the ſame benefit and advantage to this 
foundation as in others, and the Archbiſhop of 
Canterbury ſhall be. the perſon who ſhall make 
alterations. The next argument uſed is this, 
(though I cannot tell the force of it) if the Fel- 
lows ſwear they will obey the ſtatutes, they muſt 
circumſcribe and limit the authority by which 
they are made. Such a rule of conſtruction as 
that is no anxiety to my mind. I ſhould ſay, when 
the King points out what the extent of the in- 
tention ſhall be, no ſtatute can abridge it. If 
that is the caſe, in the preſent inſtance, all thoſe 
which do affect it muſt be kept within due 
bounds. My Lords, it is ſaid, at the time 
when the late injunction was made, it would 

| have been well if thoſe oaths had been ſwept 

| away. I confeſs that does no violence to my 
lings, as I cannot conceive they ſwear any 
thing dontrary to the intention of the Founder. 


"BY vr TA ET WET, 


It is ſaid, I have admitted a Viſitor cannot 
of himſelf alter the ſtatutes; moſt certainly a 
| | | Viſitor, 


tor, 
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Viſitor, as ſuch, cannot alter them; but, my 


Lord, is it true, that in making injunctions, as 
Sir William Scott ſtated, (though I think he 
did not exactly recolle@ himſelf) is it true, the 
Archbiſhops at different times have ſtated them- 


ſelves, when they were about to make altera- 


tions in the ſtatutes, have they ſtated them- 
ſelves to be acting as Viſitors on thoſe occaſions ? 
No, they do not; they ſtate themſelves ſome- 
times as Founders. 1 believe in no one of them 
do they give themſelves any particular appel- 


lation, but they avoid the word“ Viſitor.” My 


Lord, the next ground on which we differ, is 
with reſpett to the uſage of this Society. Now, 


my Lord, the ufag2 of this Society I conceive 
to be recognized in ſeveral inſtruments, and I 


conceive. it to be recognized as a Royal founda- 
tion, and has been ſo conſidered down tothe time 


of making the injunction now in diſpute ; the re- 


cognitions of the Founder from time to time 


prove it to be ſo. It is ſaid, they have been in 


the habit of electing the Founder's kindred be- 


fore all others. I believe that was not otherwiſe 


till within theſe twenty or thirty years, and the 
muititude of Founder's kindred has become 
ſo great, the neceſſary conſequence is, the 
whole College will be filled with them, to the 


total 
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total - excluſion of all others. That they were 
in that habit is moſt undoubted, and that ap- 


peals were brought is likewiſe true; but what 


| was the exact motive upon which thoſe different 
_ appeals were determined, it is not poſſible for 


us to ſay. Be that as it may, we are now upon 


one which muſt be determined upon the docu- 
ments produced. The injunction of Arch- 
| biſhop Cornwallis, it is ſaid, has not been re- 


lied upon: I will take the liberty of reading a 
part of it. He ſays, © he and his ſucceſſors, . 


«+ Archbiſhops of Canterbury for the time being, 
are conſtituted Co-founders, Viſitors, and In- 


< terpreters of the ſtatutes, with full power to 


make ordinances, ſtatutes, and interpretations 
for the better government, &c. &c.“ 


My Lord, that is aſſerted not to be true, in 


point of fact. I then am enabled to conſtrue 
the Latin ſentence (which was thoſe very words 
in Latin, inſtead of Engliſh); they are conſti- 
tuted Co-founders, and are conſtituted Viſi- 
tors ; and it is in one Chatter or the other that 
power is deputed to the Archbiſhops. Can it 
be diſputed at this time of day, the extenſion 
of collateral conſanguinity muſt be very great, 
and perſons related to Archbiſhop Chichele are 

10 
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to be found almoſt in every town. Can it be 
doubted but inconveniences muſt neceſſarily 


ariſe not agreeable to the ſentiment of the 
Founder? That the College ſhould be filled with 
his blood, and no one elſe, that he ſhould 


have the intention of filling it with his own 
kin entirely, has been proved only by pathetic 


obſervations upon the general love of blood, and 
of all kin; that has been deſcribed as one of the 


beſt principles of the human heart. May I not 
appeal whether there has been any ſuch feeling 
at all? Thoſe feelings are not hereditary, nor 


does the Archbiſhop mean it. He ſpeaks, as if 
he thought there would be but very few. Is it 


poſſible he ſhould do a thing ſo repugnant to 
reaſon? He muſt ſuppoſe there would be a 


multitude of perſons ſpring up ; he muſt have 


known they would continue increaſing. If a 
I perſon then, knowing that, does not confine his 


foundation to a certain number, when he, ſpeak- 
Ing of collateral kindredin the ſame breath, ſays, 
it may very poſſibly happen upon different oc- 
caſions, no ſuch perſon is to be met with as a 
kinſman of his. How is it poſlible to ſay, he 
means the whole College to be filled with bis 
kinſmen? He himſelf mentions what may 
happen. It is impoſſible to conceive he could 
mean any thing elſe, than that a proportion 

if > 6 ſhould 
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ſhould be of his kindred, to enable the Col. 
lege to: make a choice out of a larger body. 
It is impoſſible to aſcribe to Arehbiſhop Chi- 
chele ſuch an intention as they ſay, for he 
muſt have ſeen the day would neceffarily come, 
when his ſucceſſor would be called upon to 
give ſome ſorm and fhape to this foundation, 
1 think he mult have meant his kindred were 
to be limited; but it ſeems to me impoſſible to 
hut in execution both: parts, and he muff have 
ſeen the day would come, when the Co-founder 
would be called upon to exercife that power 
given to him. The imjunttion of Archbiſhop 
Cornwallis ſays, © It never was the intention 
© of the ſeveral illuſtrious Princes, Kings, and 
% Queens of this Realm, who granted and eon- 
% firmed your Charter of Foundation, pro- 
© tefted you with privileges and immunities, 
+ and: endowed you with many ample poſſeſ- 
© ſions (to which others have been added by 
e perſons who were ſtrangers to your Founder's 
% blood), nor of the Parliament, which, in the 
Reign of King Henry the Seventh, confirmed 
and eſtabliſhed} your ſeveral Charters and 
+ Eſtates, nor of your learned and pious 
% Founder himſelf, whoſe genuine and avowed 
* motives for this his munificent foundation were 
the _—_— of God, the encreaſe of religion 


« and 


(213) 


©& and learning, and the public benefit of 
the Whole Realm; it never was {we con- 
„ ceive) their intention that your College 
© ſhould be totally filled with perſons of one 
© blood or family.” Now it is ſaid, this is 


contradicted, becauſe his intention. appears 


from the paſſage, that bis kindred ſhould be 


preferred before all others. That is a very gene- 


ral enpreſſion, and Archbiſnhop - Cornwallis 
extracts his intention to have been, a limiteil 
number only ſhould be admitted. Then it is 


| ſaid, if it be an inconvenience, the kindred 


having multiplied, that very circumſtance does 
away the inconvenience. In ſome meaſure it 
does away the inconvenience as far as it 
goes. It is no more than to ſay a greater 
1s made a leſs 1 inconvenience, and the circum- 
ſcription is to give them a better option of 
chuſing. Under theſe principles it has been 
ſaid, the precedent upon which the Archbiſhop 
has relied, is a bad one; becauſe in the firſt 


place, the Viſitor had no power to alter the 


lav, although that power is expreſsly veſted in 
him, and he conceived, in caſes fimilar to the 
preſent, it was a reaſonable expoſition of the 
tatute. The Founder bimſelf was adviſed by 
the Chancellor of thoſe days, and was himſelf 

„ | Ver 
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very eminent in the law, if they conceived that 


to be alone the ſcope of viſitatorial power, no- 
thing falls upon thoſe who alone. advert to, and 


aft under that viſitatorial power, and ow eters 
* 1 | 


With reſpe& to the latter part of the argu- 
ment, that Archbiſhop Cornwallis had been 


| ſurpriſed or circumvented, I apprehend he 
has not been ſo, any more than the Biſhop of 
Wincheſter was in the caſe of New College. 


My Lords, whatever I can ſay ſhews, that ac- 
cording to all the circumſtances of the caſe, it 
appears to have been the Founder's intention 
his ſucceſſors ſhould enjoy the powers we con- 
tend for, and that they ſhould be put in 
execution as they have been. 


The next head of obſervation, which it ap- 
pears to me as the moſt material, is the obſer- 
vation that has been made upon the different 


exerciſes of the power by the different Arch- 


biſhops. I muſt beg to tate to your Lordſhips, 


that it is of infinite importance to know what is 


to be the rule by which this College is to be go- 
verned ; and if a new ſtatute be made, how 
they are to condutt res | ? Is there any 


one 
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one of thoſe inſtances, great or ſmall, which 


have been produced, in which the Co-founder 


does not aſſert himſelf to be ſomething more than 


a bare Viſitor. And i is there any one of them 
which does not ſhew they have ated in dire& 
contradiction to the Founder's expreſs words ? 


He declared what the proportion of money 


ſhould be, applied to different purpoſes, and 
that the ſurplus was to be kept ſacred, and not 
devoted to any other purpoſe. Is it an anſwer 
to ſay, times altered, and it was a very reaſona- 


ble thing ? But then, according to theother part 


of the argument of the learned gentlemen, a 


Viſitor cannot do any thing elſe, but muſt go 


to Parliament if he wiſhes to make an alte- 


ration, be it ever ſo ſmall. They act in a dif- 


ferent character; they recite themſelves to be 
more than Viſitors, and they act accordingly. 


I have not heard any very material obſervation 


about the money that was allotted originally 
to the purchaſe of land, It would have been 
no anſwer to ſay, we cannot purchaſe land after 
the ſtatute of Mortmain. They muſt have 
gone to Parliament, or to the Court of Chan- 
cery. My Lord, is that a greater deviation 


from the ſtatutes of the College, which expreſs- 


ly orders the land to be purchaſed ? Is it a 
greater 
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greater deviation from thence to ſay, now ſpend 


the money as I order you? Is it a greater 
deviation from it when a Founder Jays, © my 
kindred are few,” and when the time arrives 
there will be no room for any body except his 
own kindred, that the Founder's ſucceſſor ſhould 
ſay, I think it neceſſary to draw a line where 


that ſhould ſtop ? My Lords, © admit 11 


is a matter of no very great importance, 
whether ſome of the bequeſts are ſuffered to 
40 to other purpoſes than they were allotted 
to, or whether the Lawyers have them. [ 
believe fome inſtances were cited, where per- 
ſons have been called Co-founders, but, fay 
they, that aick name implies very little. There 
are many inſtances in which thoſe who are con- 
peed with the Founders have this title. As 
to the word Co-founder, I am very little un- 
eaſy about it, except it ſhews they bore in mind 
the expreſſion which is coupled with an 
expreſs expoſition of the power of waking 
ſuch ſtatutes from time to time, as ſhall be re- 
quired, The injunQien muſt be coupled with 
the other inſtruments, and muſt be taken all 
together, and it muſt be conſidered what has 
palled in other foundations, where the exigen- 
cy was not ſo urgent, I would for a moment 


draw your Lordſhip's attention to the other cha- 
| | racter 
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rafter made uſe of inthe Charter, namely, Vi- 
fitor.” That was made aſc of in other focieties, 
as I have before fflated to your Lordſhips; I 


only wilk to remind your Lordfhips of that, and 


ſhall fay no more about it. How are you,ů 
Lordhhips in this cafe to grant che prayer 
contained in this petition ? The petitioner was 
not the only gentleman of the Founder's kin, 
who preſented themfelves. There was another 
beſide him, who is as wvelf entitled to the 
whole argument. Can your Grace then fay, 
he is the perfon duly elected? It is impoſible; 
He eould not mean one of the kindred ſhould 


be actmittedd! in n preference to another. Theres 


r 


Grace Nie upon this part of the cafe, 1 as 
humbly ſubmit nothing is to be found, that is, 


in point of law, of ſufficient weight and validity 
to expunge from the ſtatutes any part creating 
this rule. I am ſure your Lordſhips would 
not do any thing ſo tremendous, as confirm- 
ing that which was ſtared, that the original 
Charter, upon which the foundation was eſta- 
bliſhed, is to be overturned ; and ſay, that 


that great officer of the ſtate, the Archbiſhop 
of Canterbury, ſhall not have the power of re- 


pairing, mending, and adding to the ſtatutes. 
If 
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1 your Lordſhips take that power away, you 
will leave them in the greateſt, difficulties. My 
Lords, you would be as ſorry, I am ſure, to de- 
prive them of that power, as I ſhould be of urging 
they ſhould not be deprived of it, if I was not: 
perſuaded, thoſe who are nominated to guide 
this College have a right to the exereiſe of that 
power for their advantage. Who can ſay, up- 
on theſe documents, the Founder did not ſo in- 
tend ? The Founder was Archbiſhop of Can- 
terbury, and che friend of the Sovereign, and 
conſulting with the Sovereign at the time it was 
done; and the firſt att that was done, was giv- 
ing this beneficial power to the Archbiſhop of 
Canterbury. That power has been recognized 
by different Archbiſhops, and the benefit of 
the firſt Hatute i is that which hey now claim at 
Your Grace n hands, ns” 
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io! hub AM ſure, after the reply which 
has been made, it will be unneceſſary I ſhould 
_ exerciſe your patience for any length of 
time by paying any compliments; though 
no greater compliment has been made to 
your Grace than is due, for the | patience 
with which you have attended to this caſe. 


My. Lords, it does appear to me the whole 


_ queſtion is now reduced into a very nar- 
row compaſs, with reſpect to the powers of the 
Archbiſhop and Co-fohnder. In the firſt in- 


ſtance, it has been admitted by the learned 


Advocate, in what he has ſaid, that ſuch powers 
would be incident to a Royal foundation, as 
ve contend for. Thoſe examples I mentioned 
are examples which might have been ſeen; but 
he ſeems to think thoſe documents do not 
apply, becauſe he ſays it is true they were 
Royal foundations, becauſe it ſeems to be the 


purpoſe of thoſe who gave the property, there 


ſhould be a Royal foundation take place. So 


he ſays, in the caſe of Adam —, there 
E was 
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was a grant and in that caſe he wiſhed that 
ſhould take place. How that is to be diſtin- 
guiſhed I cannot conceive, except it is in the 
manner of the gift, and there was ſome ſort of 
private intereſt in the Crown. His Majeſty's 
Advocate ſays, the King is a mere machine, 
and a mere inſtrument; that you muſt look to 
ſome private intereſt of ſome other perſon, and 
not to that intention which is publicly declar- 
ed. You are to take the interpretation of the 
Charter, not from the Charter itſelf, but from 
ſome ſubſequent inſtrument which is five years 
afterwards, of which I beg leave to ſtate ſome 
ſew circumſtances attended with that grant. In 
the mean time came this Charter of Privileges. 
The whole inducement of the King declaring 
this College of his foundation and general pa- 
tronage, was, as Chichele himſelf ſays, making 
the King the founder, and that the King ſhould 
put him into ſuch a ſituation to make ſtatutes, 
and that it ſhould be a good, proper, and legal 
foundation. I ſcarcely expected to have heard 
this kind of interpretation which was put, that 
you mult look to the contrary, when his Ma- 
jeſty ſaid, you muſt look to this, and by the 
letter there you muſt govern, His Majeſty's 
Advocate ſays, you muſt look to fome private 

5 intereſt, 


ble W 
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intereft, and tells you; if there be two inten- 


tions, you muſt take the plain general ſenſe-; 


you muſt not look to the whole, you muſt apply 
no interpretation, but you are bound down by 
the rule and letter. My Lords, I conceive 
that is with reſpe& to the viſitatorial power, 


and is derived from where the Viſitor is direQ- 
ed to proceed according to the plain ſenſe, and 


is applied to this paſſage, that is,. the direQtion 


for the exerciſe of the power given in theſe 


ſtatutes, and is to be a ſort of barrier againſt 
any improper innovation, and a direction to 
the Warden, and laying it upon them to reſiſt 
what is repugnant. With reſpe& to the. firſt 


paſſage that was read from the ſtatutes, it is di- 
| refed to the Warden, that he ſhall govern 


according to the laws.” 


In that paſſage, it is to be obſerved, on the 
very face of it, the Archbiſhop himſelf, who 


gave this ſtatute, does not in this inftance ſeem 
to think the ſtatutes are perfect, but there is 


ſomething juſt contrary ; that he ſeems to indi- 


cate an intention of making a further ſtatute, 


but he died immediately after the ſtatutes were 
made, for he died in the ſucceeding year. It 
is obſervable too in what an aukward manner 
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dis comes, for in fa his own pow er is re- 
ſtrained as much as his 'ſucceſſors*; the latter 

words relate to the whole, and if they mean 


any thing, they mean to reſtrain himſelf, eſpe- 


cially when we recolle& what example was 
binding before him, the example of William 
of Wickham ; beſide various Charters, and no 
leſs than ſome whole bodies of ſtatutes, have 
+ been given at different times, and in the very 
courſe of thoſe he refers to. The ſenſe of 
thoſe ſeem to me to be meant as a great bea- 
con, to warn the ſucceſſors of that kind of 
abuſe which, 1 truſt, never has been given. 
As to the part which is to be found in the oath 


of the Fellows, it is there ſtated ſimply, they 


ſhall not accept any ſtatutes repugnant to thoſe 
made by Archbiſhop Chichele ; and that ſtands 
without any kind of explanation, ſo as to cir- 
cumſcribe and limit the power of his ſucceſſors, 
to which he refers. Archbiſhop Chichele men- 
tions and puts down his ſucceſſors; if there 
ſhould have been ſome word of that kind of 
deſcription, it muſt be taken as a fair and pro- 
per extention of his powers. As to the terin 
Co-founder, upon that a good deal of ingenuity 


was laviſhed, and certainly a number of cita- 


tions were adduced for the purpoſe of inform- 
e ing 
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ing vat Loremips. In various inſtances the 
term Founder was given to thoſe; that is indiſ- 
putable; that ſuch word is uſed in ſuch a looſe 
ſenſe certainly, but 1 apprehend it 18 generally 
uſed in the ſame ſenſe with patroni. It is ſaid 
ſomewhere, the title © Fundator has gone 
with the property, where it has gone into ano- 
ther family by ſale and purchaſe. Whether 


the title therefore of Co-founder is a title con- 


veying full and ample powers as a Founder, 
and whether the rule of law is, that where the 


King and the ſubject go equally together, the 


King has the whole, I apprehend that would 
come exactly to the ſame thing. I muſt ob- 
ſerve, that is laid down expreſsly: however, 
it is a new fangled word, and in all my ſearches 
I found no ſuch precedent. Archbiſhop Chi- 
chele, in the ſtatutes, where he means to expreſs 
what is the meaning of the Charter to which he 


refers, uſes it. Admitting it to be but a 


phraſe of compliment, and but ſomething to 


ſuit thoſe robes of dignity which my learned 


friend talked of, to what does it amount ? Sim- 
ply to this, that the phraſe conveys new rights 
to what the Charter conveys. We do not con- 
tend, with reſpe& to © Co-founder,” that the 


Archbiſhop is put upon an equality with the 
King; 
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King; we ſay he is put upon an equality with 


the Archbiſhop. All that was meant to be 
conveyed was a harſh compliment ; but what 
we reſort to, and what we have moſt immedi- 
ately in conſideration, is the actual powers 
conveyed. I do inſiſt, the Archbiſhops of 
Canterbury have the power of making ſtatutes 
and ordinances, even as much as Archbiſhop 
Chichele himſelf. That I take to be the fair 
interpretation ; their ſtatutes ſhall be of a kind 
conſonant to thoſe of Archbiſhop Chichele, 
and ſhall form the government of the College. 


| There was an argument thrown out upon the 
gueſtion of Founderſhip, as if thofe perſons 
were completely entitled to all thoſe rights 
of Founderſhip ; and 1 think there was ſome 
miſrepreſentations, as if thoſe perſons who are 
now ſuing, and who claim, were in the 
ſituation of poſſeſſing property. That does not 
appear to me to be very correct. I apprehend 
the heirs at law would have ſucceeded. I ap- 
prehend thoſe new lands conveyed under ſuch 
circumſtances as would have gone to the heirs 
at law, But however that may be, I ſhould 
think, in this caſe, there would be a right 


10 bring a writ “contra, and they 
would 


ey 
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would find themſelves ſtopped.” The act of li- 

mitation, the letters patent of foundation, and 

the charter of privileges, were afterwards con- 

firmed by Henry the Seventh. There the 

foundation was clearly eonſidered as belonging 

to Harry the Sixth. It was upon that ground 

that, afterwards, the act of reſumption was at- 

tempted to be put in force; upon that ground 

they petitioned, and upon the ground it was 
given back. I read the petition of the War- 
dens and Fellows of All-Souls expreſsly. There 
was not a word of Archbiſhop Chichele in that 
inſtance, and it was all repreſented as the 
King's; and how the King's Advocate could 
get up and ſay, this is the firſt moment of it 
being heard of previous to this time, I muſt 
confeſs ſurprized and aſtoniſhed me. What 
was done in thoſe times of confuſion was not 
to be vondered at; every houſe that bore the 
name of the Houſe of Lancaſter was ſeized, 
I believe; and fo remained till Edward the 
Fourth gave them back. I apprehend this over- 
throws their argument as to that point. I will 


Juſt alſo obſerve, the act of reſumption having 
been attempted to be enforced, judgment was 
given in the Exchequer in favour of the War— 


den and College, upon. the ground of the 
ſtatutes. 


ſtatutes. So much then as to the arguments 
uſed on the other fide. It was ſaid I was very 
elaborate, the laſt time I addrefſed myſelf to 
your Lordſhips. I ſay it was rather too late, 
and therefore I ſhall trouble your Lordſhips a 
little more at length now. I think it is very 
fair to ſay, as to the part they particularly at- 
tack in the injunction, about reſtoring the 
liberty of election, this perhaps might explain 


the meaning of that paſſage, or would be con- 


ſonant to the paſſage that it meant to give them 
the rule Archbiſhop Chichele intended they 
ſhould go by. 1 ſtated the nature of all thoſe 
appeals that have been had, and that it was for 
-the purpoſe of fixing, if they could, a degree 
of conſanguinity : it was upon thoſe grounds 

-thoſe appeals were brought. This goes to ad- 
mit the conſanguinity, but to ſtate what pre- 

. ference or priority was intended by the ſtatutes 

down to the preſent time. As to what followed 
on the ſubject of the general meaning and in- 
terpretation, it did ſeem to me there was one 
general fallacy running through all the argu- 
ment on the other ſide, as if the purport Was 
not to introduce, or rather to confirm and 
eſtabliſh what is introduced, as we ſay, but as 
if it was altogether to exclude the Founder's 


kindred | 
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kindred in that inſtance. I ſtated at ſome 


length, to which no anſwer has been given, 


the grounds why I imagine no ſuch total advan- 
tage was intended to be given, and particularly 
that which- ſtruck me in the caſe of copying 
the ſtatute of New College. The ſtatutes in 
this inſtance are leſs favourable than thoſe of ' 
that College; and they had but ſeven at moſt in · 
that College; and I particularly obſerved upon 
the words of the Elauſe about the kindred : words 
are introduced to remove all difficulties out of 
their way, and there muſt be ſome force and 
meaning in the word Election. Beſide which 1 
have to obſerve, the election is made ſubject 
to proviſions before and after related, and the 
election of the ſcholars is under previous pro- 
viſions, they being directed to nominate from 
the moſt able and moral perſons, and are ſworn 
to give true and faithful counſel upon thoſe | 
inſtances. But the argument I brought upon 
that caſe from the ftatute of New College, I 
muſt beg leave to ſay, has been tenfold con- 
firmed to-day. I thank his Majeſty's Advocate. 
for EE won paflage ; it is a further extract 
Of —— it certainly does, in a wu 
meaſure, confirm that I before obſerved ;- 


is made the great law of this foundation, we 
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ſhews that even there be only thought of a few, 
and that it is not that ſtrong declaration in fa- 


vour of his kindred, and I do apprehend: it 
enforces the argument I urged upon that ſubjeR. 


As to what may be ia the ſlatute of Mortmain, 


I am not acquainted with that. I muſt obſerve. 
with reſpe& to that paſſage, and the explana- 
tion of thoſe paſſages, they might very properly 


refer to that which is always conſidered as a 


right, to that caſe. It is not my intention to 


go much at length into the ſubſequent parts of 


the argument; it ſeems. to me, as far as 1 
have gone with reſpet& to the former part, I 
have left nothing unanſwered, One point only 
I ſhall trouble your Grace with, and I truſt 1 
ſhall not be very long upon that: I may do it 


in this inſtance, becauſe I did not do it in the 
former, I mean as to ſome of the examples 


produced, and 1 ſhall touch only upon the ge- 
neral reſult. With reſpet to the two firſt, we 
introduced chem for. the preamble in that caſe, 
in order to ſhew that the powers claimed of 
giving new Ratutes were claimed not upon the 
ſtatutes of the College, but upon the inſtru- 
ments ſince made. It has been ſaid in this 
caſe there was an intention ſhewn, and that 


the: 4 term Co-founder | is to be found in thoſe 
injunQions ; 
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| injunctions; but, ſays his Majeſty's Advents, 


that is not, and muſt not be executed without 
application to the Archbiſhop for the time be- 
ing. How, ſpeaking of the powers to be 

exerciſed with thoſe titles, and in that manner, 


and the perſon who exerciſes them, how they 
differ I cannot ſee, and ſhould be very glad 


to be informed. I thought ſome argument 


was intended to have been ereſted upon that; 


there were interpretations intended to be given, 
and ſuch an intimation was given at the outſet, 
when the injunftion was tead, but that was 
abandoned when they came to the argument, 


1 ſhall not, like an old cloaths-man, go through 


the litter of the old cloaths, about which we 
have heard ſomething, of cloaths being given, 


and of the Founder ordering a certain quanti- 
ty of cloth, of a certain quality and price, 


being given; but with reſpe& to the obſerva- 
tion of perſons practiſing Medicine, not being 
able to take orders, 1 ſhall beg leave to touch 
upon that more particularly. '- Artiſts were all 
permitted to take orders, and artiſts might ſtudy 
phyſic, and they are able, as well as the others, 
to take orders: it could not be conſidered as 


| any lawful. impediment, and it i is actually di- 


a thoſe. ſtudying Medicine ſhould take 
F f 3 | orders. 
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orders. The other ſtatutes and injundtions fol- 
lowing, which I have before explained, having 


been more fully explained by his Majeſty's 


Attorney General, in this caſe, I apprehend ve 
have ſhewn indiſputably there are injunctions 


that go. infinjtely beyond the preſent::, that, 1 


take it, muſt he allowed. I truſt: alſo the other 
arguments that I before ſtated, as to thie mean- 


ing of the Founder; that it was always preſent 
to his mind there were other perſons who might 


have ſomething to do in this College who were 
not of his blood, I truſt thoſe arguments have 
not been undone. Upon theſe grounds I'ſhail 
therefore ſubmit toyour Grace, with reſpec̃t th 
the Founder's power, it is, legally ſpeuking, to 
all intents and purpoſes, by this att df the Arch. 
biſhop, ſufficiently veſted, and the K ing has 


given ſufficient power to the exiſting Archhiſop 


to; make Ordinancës and Statutes. The fair 
interpretation of thoſe Hatutes does not con- 


troub that, becauſe there is ho no 'werd — 


the Archbiſhop's power. But an atteupt is 
made (and at beſt it is only'an attempt); tHñat is 
illegal, by an! oath: to tie dowm the Members 
of the College not to accept that Which the 
Archbiſhop: might have a right % gibe: there · 
* . is nothing ä with 
OT; the 
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woe Uterpretason of the Charter [There becatne | 
a burthen ſufficient to require this Hmitation, 


vieh it was in the po Ff Archbimop Corgval- 


lis, as Co · founder, to grant; hehaa right to pro- 
ceed às he did on the application of the College. 


It does happen at this moment that twenty four 
out of 'forty are actually of the blood of the 


Founder who applied for tllis injunction: Ihe 
proceeded therefore with power, in that cafe 


E — power was exerciſed properly ani difeteet- 


The Whole is reduced t6 this yaeſtion, 
Chl this injunttion is a fair, equitable, and 


diſrreet uſe of the power? It certainly could 


not be the intention of the wife Founder to 
make” this Corporation for his kindred only. 
Tf that was His intention, it could not be the 
intention of the King, who is called the ma- 
chine and inſtrument merely. He _ not 
to be taken to be chat mere machine, but ſome⸗ 
thing that the law muſt Teſpea; tin he 
uſed His Will and pleafure for the good of the 
fubject, and not only for the good öf the ſub- 


jett, but for the good of the püblie. If that 


is the intention, the queſtion is, how the limits 
are to be fixed' between theſe two different i in- 


tentions, fo that the Whole of the Founder's 


intention'may be carried into effect? There 


1 
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is no limitation expreſſed, here as to number, a 


there was in the ſtatutes of Wincheſter and 
New College. Then the meaning muſt be col- 
leaed and fixed according to the ſenſe they 
are limited, much more favourable with reſpett 
to the kindred. Some limitation is neceſſary 
to render it conſiſtent, and it reſts with your 
Grace to do it. 1 chink the whole tenor ef 
their argument did not go to deny our poſition, 
and I cannot ſuppoſe the father of his people, 


for purpoſes unknown, intended to confine it 


to his blood only ; and I muſt preſs upon your 
Grace, the power of limitation is entruſted 
to you, to be ſubmitted by you to your ſuc- 
ceſſors, which 1 moſt, ſincerely hope, aſter a 
length of time, will be tranſmitted to ong who 
will exerciſe it in the ſame manner as I am 
ſure it will be exerciſed by your Grace. As 
to the other parts, I ſhall ſay nothing how far 


this election can ſtand, nor ſhall I in any de- 
gree think it neceſſary to ſtate exactly why, if 


this election cannot ſtand, the College will be 
allowed to chuſe out of the two perſons who 
were of the kin. Therefore I have only to 
pray your Grace will pronounce againſt the 


appeal that has been brought; that you will | 


' pronounce. the elettion to be good and valid: 
1 | | and 
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and certainly, as to coſts, though I 1 think | 
where for the firſt time an appeal bas been 


brought, conſidering the exiſting injunction of 
an Archbiſhop of Canterbury, for ſo it is; I 
ſay, though 1 might, under ſuch circum- 
ſtances, pray for coſts, nothing in any degree 


that ean ſeem oppreſſive to an individual vill 


be inſiſted on by the College; „ and there · | 
fore we are willing to accede to the prope In, | 
and not pray for colts, colt not Þ beib p e 
for on the e fide. _ 
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Ox riet de vet day'of Jah, 

in che year « 'of ür Lord One thouland' ſeven 

bund red and niggty le. before the Moſt Rer. 

Father in God, John, by Diving, Providence, 

Lord Archbiſhop of Canterbury, Primate of 

all England, and Metropolitan, Viſitor in Or- 


dinary and Interpreter of the Statutes of the 
College of All-Souls, departed in the Faith in 
the Univerſity of Oxford ; the Right Honour- 
able Sir James Eyre, Knight, firſt Lord Com- 
miſſioner for the cuſtody of the Great Seal of 
Great Britain; and the Right Honourable Sir 
William Wynne, Knight, Doctor of Laws, 
one of his Majeſty's Moſt Honourable Privy 
Council, and alſo Official Principal of the 
Arches Court of Canterbury, fitting as Aﬀeſ- 
ſors in the Dining- -Room adjoining to the 
Common 


. Coramen-HalFof Doctors Commons, London; 
preſent, RoßxRKT ee en af- 
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MASTER againſt the A 
The EY is aſ- 
WARDEN- AND FEILLOWS ;figned to he heard 


18 10 Cole 1 N 1 5 e 
- G. Bos. 4 i STEVENS., 124285! 
5 „Ohg ieee ge ee *r 
= Ong. which day 8. Bogg ee that bis 
Grace will be lab to pronounce. for the a 
Appeal. and Complaint, made in- this behalf, 


and 40 C declare the. Election of John Henry 
Newbolt to a Scholarſhip i in. All- Souls College, 


Oxford, in preference to John Whalley Maſter, J 
his the, {aid G. Bogg s party, to have been | - 
legally made by « the Warden and F ellows of g 
the ſaid College, by reaſon u that the ſaid John 

Wballey Maſter was and i is admitted to be of the 
blood and lineage of the F ounder, whereas the 

ſaid John Henry, Newbolt did not pretend ſo 

to be, and to declare the ſaid Election null and 

void, _ to decree that the ſaid John Whalley 

GY: Maſter 
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- Maſter ought to have been eledted to a Fellow. 
- ſhip in the ſaid College, and to order and decree 
that he be forthwith admitted to a rh, 


therein een 


| Prins prayed, "IF his Grace will be pleaſ: 
5 ed to pronounce againſt | the pretended Appeal 
made and interpoſed ff this behalf by John 
, Whalley Maſter, G. Bogg' s party, and to con- 
firm the Election already made by the Taid 
Warden and Fellows of the ſaid College, his 
the ſaid Stevens's parties, and to diſmiſs them 
from all further obſervance of of judgment i in this 

| behalf. | DT RY 


e 


114 1 4 "#3 « 


F His dd having heard the Advocates, 
3 5 Counſel, and Prottors, on both lides, and to 
5 having feen and conſidered the injunAions of tha 
F Archbiſhop Cornwallis, and finding that, by MW fior 
| the Charter of Incorporation of this College, of t 
power is given to the Succeſſors of Archbiſhop tene 


Chichele to make Statutes and Ordinances for ¶ fro 
the 


the goverment of this Ba Ld ca 


rung 
this power to. be a power to make Statutes and 72 


' Ordinances not repugnant to the Statutes of 
| Archbiſhop Chichele, but fecundum ordinationum 
ſeriem, to enforce, explain, and adapt, from time 


to time, the Statutes of the faid Archbiſhop Chis | 

chele to the circumſtancesproduced by a fluxion 
of time, materially affecting the general ſcope 
and meaning of the ſaid Statutes, and bis 
foundatioh in general; in order to reconcile, i 
as far as may be, the whole of ſuch Statutes, 
and to preſerve the general plan of his founda- 
tion, and the integral and ſeparate parts of it, 
thereby to give ſtability to the whole body of 
the ſaid Statutes, and the whole of the 
ſaid foundation; and judging this Injunction 
to be a good execution of the ſaid power, and 
that the ſame i is a prudent and neceſſary provi- 
ſion, in reſpekt of the rapid increaſe of thoſe 
of the blood of the Founder having a direct 
tendency to exclude the order of Scholars 
from the ſaid foundatiqn; and conſequently all 
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probation. of Fellows in the ſaid e con- 6 
trary to the plain. intent of the Laid, Archbiy 
ſhop. Chichele; and therefore. approving: of, 
ratifying, and confirming the faid, Injundtions 
and, the ſaid Injunction, if valid, | concluding 
againſt x the preſent Appeal of his interlocutory 
deeree, having the force, and effect of a defini- 
tive ſentence in Ariting; p pronounced againſt 
the preſent. Appeal, made and interpoſed in 
this behalf by Jahn, Whalley Maſter,:G;:Bogg's 
party, and confirmed, che Election Already; 
made. by the; ſaid. Warden and F ellows of the. 
ſajd College, bis the faid Stevens s panties, and 
diſmiſſed them fram all further obſervance. of 


judge in ibis behalf, yk 2 big} 20 


Which I Atteſt, Ore? Dill 


ROBERT DODWELL, N, 7. 
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